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e Whatever the demands of the gag 

dustry may be, Connelly is equip, 
to meet them. With our new laboratory for scient 
testing of purification materials and greatly incre 
facilities for the production of Iron Sponge, Govern 
Regulators, Back Pressure Valves and other eg 
ment for gas purification and control, Connelly j 
your service, ready for any emergency. 


Under the able management of Mr. A. L. Smyly, 
neer in gas purification and pressure regulation, 
organization has continued its leadership in the fj 
and the fact that Connelly products are standard 
hundreds of the leading gas plants of the coun 
indicative of the service rendered. 


@ Mr. A. L. Smyly 
President 
Connelly Iron 
Sponge & 
Governor Co. 


IRON SPONGE and GOVERNOR Company 
CHICAGO, ILL. ELIZABETH N. J. 
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Barber Burners Do Their Wartime Duty 


On hundreds of thousands of gas-burning appliances of all types, now in 
operation, Barber Burners are today effecting substantial fuel savings, and 
assuring continuous satisfactory service. Under wartime stringencies, fuel 
conservation is doubly important, and new appliances and replacement 
parts are difficult, if not impossible, to obtain. This brings home, with 
special emphasis, the advantage of having gas appliances which you use, 
make, sell, or sponsor, equipped with Barber Burners. 

Barber is now chiefly engaged on essential parts and products for our 

combat forces. For whatever purposes Government restrictions permit the 
sale of our regular products, we are continuing to supply them. With the 
restoration of normal conditions, Barber will, as always, be well equipped 
to furnish its customary service to the trade on high quality Burners and 
Regulators. 
We are gas burner specialists, and offer you our engineering and plant facilities for the 
development and manufacture of burger units for your specific purposes. Write for Catalog 
illustrating and listing many types of burners for Appliances, Gas Burners for Furnaces 
and Boilers, Regulators, etc. 


E BARBER GAS BURNER CO., 3704 Superior Avenue, Cleveland, Ohio 


3ARBER BURNERS 
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Tri-stand is a roomy 
portable work-bench 


é 


£ i 
(a FATZID Vises 
Rice in 23 essential § 
Chain Bench 

Vise, 


® Fold in the hinged legs, take it to your job, set it 
up quickly and you’ve got an efficient vise and a 
work-bench that stands solid against tipping over, 
with lots of room for oil can, dope pot and tools. 
Feet screw down and there’s a ceiling brace, if you 
need them. Vise has tool steel LonGrip no-mar 
jaws and pipe rest—and handy pipe benders for 
three sizes of pipe. For more for your money, ask 
Sold by Supply for the RIAD Tri-stand, yoke or chain vise 
Houses Every- models, at your regular Supply House. 


Elyria, Ohio, U, S. A. 
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E hear every day of sacrifices — some 

heroic and spectacular, some routine and 
long-suffering, and some generally taken for 
granted. In the last-named category we are 
inclined to place the performance of the du- 
ties of utility employees who give up their time 
during such important holidays as Christmas 
and New Year’s, foregoing week-ends and 
staying up all night on short notice during 
fires, floods, and sleet storms so that the rest 
of us may continue to enjoy our utility service 
uninterrupted. 


THIS may seem a small thing compared with 
the doings of the heroes in the foxholes of 
Bataan. But when we stop to think that it 
has been going on for years and years, in peace 
and war, and will probably continue to go on, 
it commands our wholesome respect. These 
telephone operators, power linemen, and 
other utility workers are truly the modern sol- 
diers of service. Their devotion to duty is 
more than ever important during this critical 
period when the public utilities of all classes 
must bear the double burden of serving the 
war effort as well as the normal civilian de- 
mand. 


WE may well be impressed, also, by the in- 


JOHN BAUER 


War taxes on utilities should be equitably 
balanced between ratepayer and investor. 


(SEE Pace 211) 
FEB. 17, 1944 


the Editors 


ALFRED M. COOPER 


The time to plan a postwar public relations 
program ts now. 


(SEE PAGE 221) 


telligent planning for such peak-load periods 
as can be anticipated. For example, we — 
ly came across a little message from S. 
Merriam, general traffic manager, to the em- 
ployees of the Chesapeake & Potomac Tele- 
phone Company of Washington, D. C., telling 
them just how well they performed during 
the recent holiday peak. 


¥ 


Ox Christmas day, 1943, there were nearly 
65,700 long-distance calls placed in Wash- 
ington. This was more than three times the 
number of toll calls placed on Pearl Harbor 
day when the big tidal wave of curiosity calls 
threatened to swamp telephone exchanges all 
over the nation. It was about 23,000 more than 
the average current business day i in the nation’s 
capital. 


How did the company go about handling 
this load? It started early in November to 
rally additional forces. Two thousand two 
hundred and seventy-four telephone calls, 
home visits, and letter contacts were made 
with former eg to help out over the 
holiday period. A fleet of taxicabs was kept 
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RILEY STEAM GENERATING UNIT 


Partial List of Recent 
Riley Public Utility Units 


Carolina Power & Light Co., Moncure, N. C. 
330,000 Ibs./hr. 1025 Ibs.—905°F 
(Ebasco Services) 


Florida Power & Light Co., Lauderdale, Fla. 
300,000 Ibs./hr. 1025 Ibs.—908°F 
(Ebasco Services) 


Houston Lighting & Power Co., Houston, Texas 
400,000 Ibs./hr. 1000 Ibs.—905°F 
(Ebasco Services) 


Pennsylvania Edison Co., Williamsburg, Pa. 
300,000 Ibs./hr. 975 Ibs.—900°F 
(Burns & Roe, Inc. Engineers) 


Union Electric Co. of Ill., Venice, Ill. 
400,000 Ibs./hr. 1000 Ibs.—915°F 
(Stone & Webster Engineering Corp. Engineers) 


Commonwealth & Southern Corp. 
Central Illinois Light Co., Peoria, Ill. 
375,000 Ibs./hr. 900 Ibs.—900°F 


Southern Ind. Gas & Electric Co., Evansville, Ind. 
225,000 Ibs./hr. 900 Ibs.—900°F 


Gulf Power Co., Pensacola, Fla. 
230,000 Ibs./hr. 975 Ibs.—900°F 


Mississippi Power Co., Hattiesburg, Miss. 
230,000 Ibs./hr. 975 Ibs.—900°F 


lowa-lllinois Gas & Electric Co., Davenport, lowa 
300,000 Ibs./hr. 975 Ibs.—825°F 


City of Los Angeles, Cal.—Harbor Steam Station 
675,000 Ibs./hr. 1091 Ibs.—915°F 


RILEY STOKER CORPORATION 


WORCESTER, MASS. 


BOSTON NEW YORK PHILADELPHIA WASHINGTON, D. C. BUFFALO CLEVELAND DETROIT SEATTLE 
ST.LOUIS CINCINNATI HOUSTON CHICAGO ST. PAUL KANSAS CITY LOS ANGELES ATLANTA 


COMPLETE STEAM GENERATING UNITS 


BOILERS - SUPERHEATERS - AIR HEATERS - ECONOMIZERS - WATER-COOLED FURNACES 
PULVERIZERS - BURNERS - MECHANICAL STOKERS - STEEL-CLAD INSULATED SETTINGS 
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busy from midnight until three o’clock in the 
morning on Christmas eve and Christmas, 
transporting operators to their homes. When 
a vicious sleet storm struck Washington on 
Christmas night, cab service broke down in 
some areas and operators were put up for the 
night in downtown hotels. 


THE dining service people served 2,400 
pounds of turkey with all the trimmings, and 
4,000 servings of fruit cake, 48 gallons of 
cranberry sauce, crates of fruits and vege- 
tables. Every available central office employee 
in the Washington area was scheduled to work 
on both Christmas eve and Christmas day. 
Many worked overtime and the company did 
just about everything to ease the strain ex- 
cept provide divine services. 


Ir was principally the weather which made 
the recent Christmas load the busiest in the 
history of many telephone companies on the 
eastern seaboard. As usual the telephone was 
found to be the handiest substitute for trans- 
portation. And when all transportation was 
severely hampered by icy streets and roads, 
the telephone companies had to take on the 
extra load under the most unfavorable condi- 
tions. 


THE above recital is just typical of what 
happened in many other cities throughout the 
United States, not only with respect to tele- 
phone service but gas, electric, and trans- 
portation services, the latter battling furiously 
against the elements to keep America’s war 
effort rolling despite the holiday season. 


¥ 


geese competition for industrial com- 
merce developed under the war pressure 


FERGUS J. MCDIARMID 


The Quebec public ownership movement has 
an unusual racial background. 


(SEE Pace 201) 
FEB. 17, 1944 


is going to be at least one of our most difficult 
postwar headaches. In the Pacific Northwest, 
for example, effort yndoubtedly will be made 
to hold aluminum and shipbuilding indus- 
tries, whereas former strongholds of such op- 
erations in other areas will want to bring them 
back where they were before. 


Up in Quebec, where the giant Saguenay 
aluminum plant has been developed under pri- 
vate ownership with the aid of the Dominion 
and United States governments, a complica- 
tion has lately ensued in the form of a public 
ownership power drive in the French province 
itself. Americans generally have considered 
Quebec, with its predominantly agricultural, 
French-speaking population, to be traditional- 
ly conservative. But here, as elsewhere, fer- 
ment has been going on. 


In this issue, FeERcus J. McDrarmnp, utility 
security analyst of the Lincoln National Life 
Insurance Company of Fort Wayne, Indiana, 
discusses the background and the outlook for 
the private power industries in Quebec. Mr. 
McD1arMID graduated from the University of 
Toronto in 1928 and has since been active in 
the life insurance actuarial field, in addition to 
writing many cogent articles on public utili- 
ties from the security holder’s point of view 
for numerous business publications. 


¥ 


Lso in this issue we have an article on the 
relation of war taxes to utility rate mak- 
ing (page 211) by Dr. Joun Bauer, his first 
to appear in the FortNIGHTLY for nearly five 
years. Veteran readers, however, will recall 
Dr. BAUER’s many informative articles on 
public utility economics, written from the 
liberal point of view, which appeared in 
this publication during the thirties. Dr. BAUER 
is at present director of the American Public 
Utilities Bureau, a consulting group, with 
headquarters in New York city. 


> 


Arornze postwar problem which will be 
encountered by practically every industry, 
especially public utilities, will be improved 
public relations following the strain of the 
present sellers’ market and curtailed service 
necessitated by the demands of the war ef- 
fort. In this issue ALFRED M. Cooper, well- 
known writer, specializing in industrial public 
relations problems, gives us some ideas (be- 
ginning page 221) on the specific requirements 
of an over-all postwar public relations pro- 
gram for the utility. Mr. Cooper is at present 
a resident of Temecula, California. 


THE next number of this magazine will be 
eut March 2nd. 


A, Cle 
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The one calculator that’s different... 











Way is printing so important in your calculating work? Because 
it’s printing, a feature exclusive with the Remington Rand Print- 
ing Calculator, that can save you figuring time, stretch your 
manpower, expedite your work. Here is the only calculator that 
prints as it multiplies electrically, prints as it divides automatically 
... the only calculator that is also a complete listing adding ma- 
chine. No re-run for proof .. . no duplicate machine operations .. . 
no time-wasteful copying from dials. And with every rapid opera- More than a calcula- 
tion, the printed tape provides a permanent record of accuracy! pet asd arene 
Call our nearest office for a demonstration of the Printing Calcu- Truly . complete 
lator. Take a look at the simplest operating machine that ever figuring machine. 
clicked off a calculation. See for yourself the clear, compact key- 
board that invites touch-typing speed. Learn why the Printing Cal- 
culator has been so widely adopted for costs, estimates, invoices, 
payrolls, inventories, taxes, formulas, and percentage problems 
of all kinds. 


This machine available on WPB Approval, to help con- 

serve manpower, expedite war work, maintain necessary 

civilian economy. Talk it over with our Representative. 
No specialized train- 
ing required. Anyone 
can easily operate it. 


The only PRINTING calculator with automatic division 
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PREPRINTS FROM PUBLIC UTILITIES REPORTS 


Various regulatory rulings by courts and commissions reported in full text, 
pages 193-256, from 51 PUR(NS) , 


FEB. 17, 1944 





10 


February 17, 1944 Public Utilities Fortnightly 


Cl CKGSGW 
CHOOSES 
































gitar ® 





Vulcan provides clean heat transfer surfaces to 
the Combustion four-drum, bent-tube, #00,000 
1b, per hr., pulverized coal-fired boiler which serves \ ALC AN S 0 0 T B L 0 W E R S 
this new 40,000 kilowatt, 900 Ib. per sq. in. 
Southern plent. 


ee 


Chickasaw becomes another in the long list 
of plants depending on VULCAN Soot Blow- 
ers to assure highest heat transfer, real steam 
economy and freedom from frequent 
servicing. 


The advanced design, HyVuloy and Vulite 
intimate contact bearings, HyVuloy elements 
and VULCAN'S Model LG-! are guarantees of 
efficient, trouble-free operation in ANY plant. 


Remember that whatever the characteris- 
tics of your boiler and setting, fuel, or load, 
Vulcan engineers will be glad to solve any soot 
blower installation and operating problem 
involved. 


VULCAN SOOT BLOWER CORP., DUBOIS, PA. 
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Remarkable Remarks 


“There never was in the world two opinions alike.” 


—MOonTAIGNE 








Major GENERAL Puiip B. 
FLEMING 
Federal Works Administrator. 


JoHN U. Barr 
Temporary chairman, Byrd for 
President movement. 


Haroitp W. Dopps 
President, Princeton University. 


Tuomas S. HoLpen 
President, F. W. Dodge 
Corporation. 


Joun T. Frynn 
Member, New York Board of 
Higher Education. 


CoLtoneL E. J. W. RaAGSspDALE 
Chief engineer, Edward G. Budd 
Manufacturing Company Railway 

Division. 


Epwin .G. Booz 
President, Association of 
Consulting Management 
Engineers. 
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“The widespread belief that there is a shelf of municipal 
postwar public works which immediately after the war 
can be turned into contracts and jobs is not correct.” 


* 


“Bureaucracy under any label, with its dogmatic dom- 
ination, regimentation of individuals, and waste of public 
funds is definitely on the way out.” 


> 


“In recent months we have become familiar with ad- 
ministrators who talk as if they were not responsible to 
the elected representatives of the people but as if the 
representatives were responsible to them.” 


» 


“If we wish to avoid in future years the evils of fed- 
erally subsidized public works, we may have to do a real 
job of improving local governments in terms of financial 
strength and managerial competence.” 


5 


“You can argue for socialism, or for communism, or 
for capitalism, but the New Deal is none of these. It is 
a degenerate form of socialism and a debased form of 
capitalism. It can keep going only so long as it keeps the 
couniry in a state of crisis.” 


5 


“The railroads have as big a postwar travel market as 
they care to make of it. It only requires merchandising 
and that is a profession we’ve learned something about 
during the decade of the streamliner. The formula calls 
for finding out what the public wants and giving it to them 
—in an attractive package.” 


5 


“You can’t run business without capital. The gov- 
ernment is taking earnings of business away at such a 
rate that business is not being allowed to save capital to 
convert its plants back. If that trend continues as it is 
going now it will have serious effects on reémployment 
of the eleven million men who are in the armed services.” 
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Norden Bombsights 


Years of experience in precision 
manufacturing are enabling Bur- 
troughs to produce and deliver the 
famous Norden bombsight—one 
of the most precise instruments 
used in modern warfare. 


New _ figuring and accounting 
machines are also being produced 
by Burroughs for the Army, Navy, 
U.S. Government and other enter- 
Prises whose needs are approved 
by the War Production Board. 


Public Utilities Fortnightly 


When an army moves, it puts to the test a tremendous vol- 
ume of patient, precise figuring: 

Figuring the size of the forces ... How many troops? What 
proportions of air, ground, armored? 

Figuring maintenance and supplies ... How many shoes and 
ships and tank destroyers, trucks and hundreds of thousands 
of other items? 

Figuring to anticipate contingencies and casualties ... What 
reserve strength? What quantities of medical supplies? 
Figuring rapidly and accurately to avoid delays and depriva- 
tion that may uselessly endanger lives. 

Wherever there is figuring that supports the war, thousands 
of Burroughs machines are on the job, expediting and 
simplifying the woik, contributing to accuracy. In war, 
as in peace, Burroughs machines serve the nation. 
BURROUGHS ADDING MACHINE COMPANY, DETROIT, MICH. 


Burroughs 


ING, ACCOUNTING AND STATISTICAL MACHINES e NATIONWIDE MAINTENANCE SERVICE e BUSINESS MACHINE SUPPLIES 
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“Tf we automatically continue the war-time controls 
into the period of peace, without being certain that in- 
flation is on the way, and without trying desperately to 
find a better means of avoiding it, we may be bringing 
about disaster of still another variety.” 


* 


“The New Deal came into being as a receiver in bank- — 
ruptcy for a nation in the chaos created by an economy 
of greed... . The New Deal is not over. It came into 
being in ar: economic emergency, but its most important 
phase has just begun, building the foundations for an 
enduring peace.” 


» 


“There are approximately 3,500,000 civilians on the 
Federal payroll. The White House executive payroll is 
at least twenty-five times what it was under President 
Wilson in 1917. The bureaucrats are doing well—they 
are, tempcrarily at least, looking out for themselves, but 
their future is not brighter than our future. Water al- 
ways seeks a ievel, and all of us, without exception, will 
mise or fall with America.” 


¥ 


“T have often said that the program of the present 
government to facilitate the democratic organization of 
employees for collective bargaining purposes was the best 
and wisest insurance against dictatorship in government. 
I only regret that the paternalistic instincts of the leaders 
seem to have in recent months led them into the mistake of 
letting the palace guards try tc manipulate and restrain 
the full functioning of independent trade unions.” 


> 


“ |. you can measure the success of labor-management 
relations by the extent to which government is relegated 
to the place of an interested observer. Government must, 
of course, protect the rights of others from encroach- 
ment by management and labor, but perfection of indus- 
trial relations is attained when management and labor 
have learned to settle their own problems between them- 
selves without government interference.” 


. 


“Call the roll of the great developments that the Bureau 
of Reclamation now has under way and which you have 
supported—Grand Coulee, Colorado-Big Thompson, Cen- 
tral Valley with the Shasta dam, and Boulder dam—all 
multiple-purpose projects. None could have been justified 
or could have lived on water alone, and none would have 
been built for power alone. In each case it was the sure 
team of power and water that made -them the wonders 
of the world and make your bureau the greatest single 
power and water agency in that world.” 
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ts a Hi-Pressure Contact 
witch, designed and refined by 
&IE engineers, who set a new 
andard in its creation. 


“As neat and smart as a 
witch can look, and still “take 


” 
. 


“What you don’t see here is 
he constant search for im- 
ovement in design and opera- 
on. R&IE engineers are never 
tisfied. They know that spot- 
essure, self-cleaning contacts, 


roper selection of materials 

nd other manufacturing processes are fundamentally SW; Ve CH, 
ight—but, they are continually looking for refinements ING 
hat will improve on present Quality and Performance. I of C42, 

e’'ve been at it for 33 years. In that time, every MEN y 
witch that went out helped establish the margin of Ys) 

ality that distinguishes all R&IE equipment”. LOA, LIg 
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AILWAY and INDUSTRIAL ENGINEERING COMPANY 


GREENSBURG, PA. ... In Canada—Eastern Power Devices Ltd., Toronto 
Cooperating 100% with the Wer Effort 
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T’ you haven't already got a smooth 
running, hard hitting War Loan 
Organization at work in your plant, 
there’s not a minute to lose. 

'. To meet your plant’s quota means 
that you'll have to hold your present 
‘Pay-Roll Deduction Plan payments at 
their all-time high—plus such addi- 
tional amount as your local War Fi- 
nance Committee has assigned to you. 
In most cases this will mean the sale 
of at least one $100 bond per worker. 
It means having a fast-cracking sales 
organization, geared to reach person- 
ally and effectively every individual 


Urs ck que ATTACK 


in your plant. And it means hammer- 
ing right along until you've reached 
a 10% record in those extra $100— 
or better—bonds! 

So common are the cases of two, 
three, or even more, wage-earners in 
a single family, that you'll do well to 
forget having ever heard of ‘10%’ as 
a reasonable investment. Why, for 
thousands of these ‘multiple-income’ 
families 10% or 15% represents but a 
paltry fraction of an investment which 
should be running at 25%, 50%, or 
more! 


This Space Contributed to 
Victory by 


Public Utilities Fortnightly 


This is an official U. S. Treasury advertisement—prepared under 
auspices of Treasury Department and War Advertising Council 
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~ Nimble Fingers 
busily wasting time | 


THAT MULTILITH CAN SAVE 


7, adi be chwignd of clattering keyboards 
does not necessarily mean an efficient 
office system at work. 


In many cases—too many cases—these 
machines are being kept busy, writing the 
same characters, words, and sentences over 
and over—wasting time and manpower. 


Wherever repetitive data is being put on 
paper, there, undoubtedly, is a place where 
Multilith master sheets can save valuable 
time and motion. 


A wartime development which greatly 
extends the uses of Multilith duplicating is 
a new type of master 

sheet called a Systemat. 

It is revolutionizing 

many office methods 

and operations. Sys- 

temat master sheets 

are furnished with a 

business form already 

on them in reproduc- 


ing ink. ‘‘Variable’’ information—to com- 
plete purchase orders, job orders, shipping 
documents, packing slips, instruction sheets, 
and scores of other forms—is then typed or 
written in on the Systemat which is then 
ready for direct Multilith reproduction of 
dozens, or hundreds, of accurate, perman- 
ent, black-on-white facsimiles—every one 
an original 


Let a Multigraph representative show you, 
without cost or obligation, how Multilith 
Duplicating Methods can fit right into your 
office systems to save you time and money in 
every department of your business where 
repetitive writing is involved. 


Millions of Multilith Systemats are being 
used by U. S. military forces. Of course, 
their requirements take precedence over 
civilian demands. Addressograph-Multi- 
graph Corporation—Cleveland. Sales agen- 
cies with service and supply departments 
in principal cities of the world. 


Multi raph 


FAADE-MARK AEG ‘US Pal OFF 
SIMPLIFIED BUSINESS METHODS 


Maltilith, Systemat, Addressograph and Multigraph are Registered Trade Merks 
of Addressograph-Multigraph Corporation 


MULTILITH DUPLICATOR, MODEL 1250 
Mulsilith Models from $395 to $3725 
Maltigraph Models from $150 to $2035 





ELF-CLEANING STRAINERS 


ontinuously clean service water 
power plants. lowly ro- 
ating sealing box covers sec- 
lions of the straining element, 
lowing them to be back-flushed. 
lustrated is a 24” size, one of 

@ war plant. 


ELLIOTT 
STRAINERS 


TWIN STRAINERS 


This 20” twin strainer fs one 
of 22 in use in one central 
station. It protects a raw 
water suction line. Other 
Elliott twin and single strain- 
ers, serve in screen wash, 
chemical feed, lubricating . 
and fuel oil lines. One side 

of a twin strainer is elaoned 
while the other side is work- 


A star has been Eo face te 


IN ALMOST ANY POWER STATICN, 
Elliott twin strainers will be found tucked 
away in inconspicuous spots. No medieval 


fortress ever enjoyed more positive protec- 
tion with moat, drawbridge and portcullis, 
than the water and oil handling equipment 
whose intake pipe lines are guarded by 
these unsleeping sentinels. 


So many Elliott strainers of various types 
are in operation today, that we cannot even 
approximate the vast volume of water, oil 
and other liquids which they pass. Far less 
can we approximate the millions of dollars 
in damage, trouble and delay which they 
have prevented. 


If you have a straining problem, 
use our wide experience in its solution. 
Write. 


ELLIOTT COMPANY 


Accessories Dept., JEANNETTE, PA. 
RICT OFFI 





























Attilities Almanack 


Due to war-time travel restriction 





, conventions listed are subject to cancellation. 
=e FEBRUARY e 


§ American Gas Association opens technical conference on domestic gas research 


Cleveland, Ohio, 1944. ; € 








American Water WW ‘g-? a aca Minnesota Section, will hold meeting, St. Paul, 
ex -» March 13-17, 





4 American Gas Association will hold West coast technical conference on domestic gas 
research, Los Angeles, Cal., March 15, 16, 1944. 








q New England Gas Association will hold meeting, Boston, Mass., March 23, 1944. 





q American Gas Association War Conference on Industrial and Commercial Gas will con- 
vene, Rochester, N. Y., March 30, 31, 1944. 





G American Society of Mechanical Engineers will hold spring meeting, Birmingham, Ala., 
April 3-5, 1944. 





q Iowa Independent Telephone Association will hold session, Des Moines, Iowa, @ 
April 10, 11, 1944. 





q National Association of Corrosion Engineers will convene, Houston, Tex., April 10-12, 
1944, 





q Nebraska Telephone Association will convene, Omaha, Neb., April 13, 14, 1944. 





{ Illinois Telephone Association will hold meeting, Chicago, Ili., April 18, 19, 1944. 





4 Missouri Association of Public Utilities will hold annual business meeting, St. 
Louis, Mo., April 19, 20, 1944. 





q U. S. Independent Telephone Association will hold spring conference, Chicago, IIl., 
April 20, 21, 1944. 











q National Electrical Maiufacturers, ‘Association will convene, Chicago, Ill., April 23-27, 
1944, 

















y MARCH z 


a | W G American Water Works Association, Michigan Section, will hold session, Jackson, 
| 2 Mich., April 26-28, 1944. 
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A mural by Ernest C. Peixotto, reproduced through courtesy of the Seamen’s Bank for Savings, New York 


Washington Landing at the Foot of Wall Street 
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Trouble for Quebec Utilities 


Aim at socialization more than of academic interest in the 
United States on account of the huge investment of Americans 
in Canadian private utilities. Background of the movement for 
public ownership, a movement which the author believes to 
have been chosen at a singularly inopportune time. 


By FERGUS J. McDIARMID 


HEN, after the abortive rebel- 
lion of 1837, Lord Durham 
was sent out from England to 
Canada to investigate the causes of the 
trouble, he found “two nations warring 
in the bosom of a single state.” The 
nations were the French and British 
elements in the population. Today after 
more than a century this war appar- 
ently still pursues its internecine course 
and the privately owned utility systems 
of Quebec have become its unwitting 
victims. 
This is one interpretation which may 
be placed on the hostile attitude recently 
assumed by the government of that 
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province headed by Premier Godbout 
toward the Quebec utilities and espe- 
cially toward the largest utility in the 
province, Montreal Light, Heat & 
Power. Godbout has announced the in- 
tention of his government to proceed 
with the expropriation of the property 
of this utility expropriation is a 
harsh word closely akin to confiscation, 
and the price which it has been pro- 
posed to pay for the property bears this 
out. 

The Quebec Public Service Board, 
which we may safely assume to be a 
mere tool of the provincial gov- 
ernment, has set a depreciated value on 
FEB, 17, 1944 
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the electric property used to serve Mon- 
treal at $41,471,272 as against $114,- 
249,057 claimed by the company. The 
total inadequacy of the board’s finding 
will be seen when the physical dimen- 
sions of the property involved are con- 
sidered. The company at the end of 
1942 served over 280,000 customers 
out of a population of about 1,500,000. 
It owns a sizable transmission system 
including numerous substations. Its 
generating capacity totals 717,920 kilo- 
watts, all but 20,000 kilowatts of it hy- 
dro and highly efficient. It includes the 
175,000-kilowatt Cedars plant and the 
huge Beauharnois development on the 
St. Lawrence with a present installed 
generating capacity of 496,420 kilo- 
watts and a very much larger potential 
capacity. Anyone at all familiar with 
unit costs usually used to appraise such 
electric property must know that the 
figure suggested by the public service 
board is so unreasonably low as to in- 
dicate ill will and a desire to persecute 
the utility. In fact the amount of value 
suggested by the company appears ex- 
tremely modest. 

Montreal Power has over $78,000,- 
000 of mortgage bonds outstanding 
and a total debt of over $89,000,000. 
While part of this debt may be regard- 
ed as against the gas property of the 
company, the electric business is by far 
the largest and most profitable part of 
the operations. It is mainly because of 
the electric business that the bonds have 
been regarded as the highest grade of 
any Canadian utility bonds with the 


possible exception of those of Bell 


Telephone of Canada. Most of them 
bear a coupon rate of 34 per cent. If 
Montreal Power’s bonds are not good 
—and they would not be good if the 
province were to buy the property at 
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the price it has proposed—one would 
doubt if the bonds of any utility op. 
erating in Quebec had much merit, 
Moreover, if the Montreal company 
is “expropriated” the other private 
utilities in the province are not likely 
to escape. As usual the matter of rates 
has been used as a stalking horse. The 
six major private electric utilities op- 
erating in the province were ordered to 
reduce their rates for the last four 
months of this year by half, which has 
the merit of being a nice round frac- 
tion. A compromise was reached by 
which the companies as a temporary 
measure gave one month’s free elec- 
tricity to their domestic customers. 


Our Stake in Quebec Utilities 


Fw of this may probably come as 
somewhat of a surprise to Amer- 
icans and it is a matter of more than 
purely academic concern to them. We 
have well over half a billion dollars in- 
vested in Canadian private utilities and 
this investment is concentrated heavily 
in the Province of Quebec. Moreover, 
this investment in Canadian utilities 
has to date been as foolproof and free 
from loss as any group of our foreign 
investments and far more so than most. 
Our investment in the utilities of the 
Province of Quebec alone probably ex- 
ceeds the value of such properties in a 
considerable number of our states. 
Utilities operating in this province have 
outstanding some $211,000,000 of 
bonds payable in U. S. dollars and these 
bonds are heavily held by our financial 
institutions, mainly life insurance com- 
panies. The greater part of the bonds of 
some of these companies are owned in 
this country. Therefore if you own a 
life insurance policy you quite probably 
have a financial stake in the outcome of 
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the utility controversy now taking place 
in Quebec. Close to $13,000,000 of the 
bonds of the Montreal Company are 
owned by American life insurance com- 
panies. 

One naturally asks the question on 
hearing such news, what kind of a job 
have the private utilities been doing in 
Quebec? Do they deserve the trouble 
that has come upon them? This prov- 
ince of Canada is one of the greatest 
reservoirs of hydroelectric power in the 
world. Close to four and one-half mil- 
lion kilowatts of this power, or well 
over half the total developed in Canada, 
has now been harnessed at quite low 
unit cost. A network of high-voltage 
transmission lines covers the inhabited 
parts of the province and reaches up 
far into the otherwise undeveloped hin- 
terland. 


it took courage and involved risk to 
construct such plant in such a 
region, often well in advance of appar- 
ent needs. In fact the public utility 
plant of Quebec, which has been almost 
entirely the creation of private capital, 
most of it contributed from outside the 
province, has a quality and efficiency 
of operation which is on a distinctly 
higher plane than other physical as- 
pects of the area. It shows to particular 
advantage when compared to the high- 


way system which is the creation and 
responsibility of the expropriation- 
minded provincial government, as any- 
one who has done much driving over 
those highways will doubtless agree. 

In fact if you were to take the elec- 
tric utilities out of the Province of 
Quebec you would have left not a great 
deal more than a rather primitive agri- 
cultural economy which could not pos- 
sibly support its population on their 
present level of well-being. For Quebec 
is now the most urbanized of the Cana- 
dian provinces in spite of all the travel 
folders stressing the rural romance of 
the province imply, nearly half of its 
present population being located on the 
island of Montreal. And its leading 
manufacturing industries, paper mak- 
ing, chemicals, and metallurgy, are 
heavily dependent on a cheap and 
abundant supply of electricity. This 
power might be described as the most 
important single industrial raw mate- 
rial in the province. 


The Matter of Rates 


A in spite of the implications of 
the present provincial govern- 
ment, electric rates in the area are low 
according to the usual standards. In 
1942 Montreal Power sold electricity 
to all classes of customers including do- 
mestic, commercial, and industrial at 


e 


bonds outstanding and a total debt of over $89,000,000. 


q “MONTREAL Power has over $78,000,000 of mortgage 


‘While part of this debt may be regarded as against the gas 
property of the company, the electric business is by far the 
_largest and most profitable part of the operations. It ts 
mainly because of the electric business that the bonds have 
been regarded as the highest grade of any Canadian utility 
bonds with the possible exception of those of Bell Telephone 


of Canada.” 
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an average rate of only 5.5 mills per 
kilowatt hour and at the same time paid 
taxes equal to 24 per cent of its gross 
revenue. In that year Shawinigan 
Water & Power, which is the largest 
power producer in the province and 
which draws the bulk of its revenue 
from wholesale customers, received an 
average rate of only one-third of a cent 
per kilowatt hour for its power and 
also paid 24 per cent of gross in taxes. 
The total absurdity of the recent order 
to reduce rates drastically is imme- 
diately apparent. 

How do electric rates in Montreal 
compare with those charged by private 
utilities in the United States? A brief 
comparison as regards domestic cus- 
tomers is presented herewith in Table 
I. In the first place it is apparent that 
the average domestic electric usage in 
Montreal is well below the American 
average, apparently because of the un- 
willingness or inability of customers to 
make the necessary investment in ap- 
pliances. However, the average bill col- 
lected in Montreal is only a little over 
half our average and the average rate 
per kilowatt hour is substantially lower 
in Montreal. All of this reflects a do- 
mestic rate schedule which is quite low 
by American standards. Commercial 
rates are correspondingly low in Mon- 
treal and the average industrial rate per 
kilowatt hour there is only a little over 
half our average. All of this is not 
meant as any reflection on our own 
utilities. Power used in Montreal is 
generated at out-of-pocket cost, cover- 
ing operating and maintenance expense 
only, of about one-tenth of a mill per 
kilowatt hour. At the same time it 
must be apparent that the customers 
of the Montreal utility are not faring 
badly on any comparative basis. 


N the five years 1938-42 the electric 
earnings of Montreal Power, after 
all taxes, averaged over $9,500,000 an- 
nually, representing a return of over 8 
per cent on the value claimed by the 
company for its electric property. Such 
earnings, however, were due to very 
low power costs and efficient operation 
rather than high rates. Other Quebec 
utilities including Shawinigan appear 
to be earning a relatively modest return 
on their electric investments. Canada’s 
100 per cent excess profits tax prevents 
utility earnings from reflecting to any 
extent the war-time demand for kilo- 
watt hours. 

Of course there are those who charge 
that some electric rates in Quebec are 
higher than those charged by the pub- 
licly owned system in neighboring On- 
tario. Like other yardstick theorists 
elsewhere such people conveniently for- 
get about the little matter of taxes. If 
the private utilities of Quebec could al- 
so forget about paying taxes they could 
afford to serve their domestic custom- 
ers free and be money ahead. Some 
of them could afford to do the same for 
their commercial customers as well. 
This is clearly indicated by Table II, on 
page 207. Their industrial rates 
are already on the whole lower than in 
Ontario. Witness the fact that the Ca- 
nadian aluminum-refining industry, 
which is meeting about 40 per cent of 
the demands of the United Nations for 
the metal, is largely concentrated in 
Quebec. 


Racial Frictions 


i must be apparent, therefore, that 
the charges and demands now being 
leveled against the Quebec utilities are 
not such as would hold water with an 
unbiased accountant or engineer. It 
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TABLE I 
RESIDENTIAL BusINESS AND Rates 1942 


Average 
Usage 
Montreal 
Uz S, average .... 1,024 


715 kw. hr. 


Average Average Rate 
Bill per Kw. Hr. 

$20.15 2.824¢ 
37.58 3.67¢ 





seems to indicate that the rate-cut- 
ting issue may be only a facade to pro- 
mote something else, “and that an at- 
tempt by the Quebec utilities to “ap- 
pease” (by further rate sacrifice) ag- 
gressive politicians who have picked 
the quarrel may well turn out to be as 
futile as the Munich conference. Like 
Aesop’s tale of the wolf who deter- 
mined to start something with the 
lamb, it’s possible that the provincial 
government is not very much disposed 
to make peace with the Quebec utilities 
no matter how low rates are cut. 
What then is the driving power be- 
hind this issue, and why has the matter 
come to a head at this time? The ex- 
planation is mainly political in nature 
and it is extremely complex. To begin 
at the beginning, we must go back 
nearly two hundred years. After the 
British conquered Canada in 1760 they 
permitted the 70,000 French inhab- 
itants of the St. Lawrence valley to re- 
tain their language, religious rights, 
and French civil law—in other words, 
to go on living just about as they had 


been. Under this régime they pros- 
pered mightily, in a biological sense at 
least, and they have multiplied about 
seventyfuld in the interim. Lest the 
reader fail to be properly impressed 
with this achievement, let him reflect 
that had the related people of France 
itself done as well there would be near- 
ly as many French alive today as there 
are people in the world. When the ad- 
vertising agencies of America were 
presented with the priceless boon of 
quintuplets it was no mere accident 
that the media through which this was 
made possible were of French Cana- 
dian extraction. It was an entirely 
natural circumstance. 


Pi down through the years these 
people, as they have increased in 
numbers, have held together in the 
tightest racial block on this continent. 
They have been separated by barriers 
of race, language, and religion from 
their English-speaking compatriots in 
the rest of Canada. To a large extent 
too they have held aloof, possibly not 


205 FEB, 17, 1944 





PUBLIC UTILITIES FORTNIGHTLY 


entirely by choice, from the main 
stream of the commercial life of the 
continent. Their relations with the 
other large racial group in Canada, 
those of British descent, while on a 
working basis, have never been close or 
cordial. Recently the war has imposed 
new strains on those relations, there 
being especially strong difference of 
opinion over conscription. It is widely 
admitted that the only reason Canada 
has not had conscription for overseas 
service is the difficulty of enforcing it 
in Quebec, a reason which the English- 
speaking section of the population bit- 
terly resents. Certain Quebec politi- 
cians have even suggested that Canada 
should have pursued a policy in the 
war similar to that of Eire, an idea 
that raises tempers to white heat al- 
most anywhere in the country outside 
Quebec. 

In recent years the French Cana- 
dians of Quebec have become increas- 
ingly aware of the fact that the greater 
part of the corporate wealth of their 
province, including the utilities, is not 
controlled by their own racial group 
which makes up over four-fifths of the 
population; and they have resented it 
in varying degrees. They have pointed 
out that the officers in these companies 
include few Frenchmen. The impres- 
sion has been promoted by racial ex- 
tremists that the French employees of 
these companies are discriminated 
against on account of their race. It is 
complained that wage scales are mate- 
rially lower in Quebec than in Ontario. 


pear sin years ago while on vacation 
in Quebec the writer became ac- 
quainted with a young French Cana- 
dian from Montreal who was em- 
ployed in the office of one of the large 
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utilities centering there. Conversation 
brought out that he was deeply discon- 
tented with his job and the reason was 
that he felt he had gone ahead in it 
about as far as he was destined to go 
and that this was the case because of 
his race. Whether or not his belief was 
well founded I am not in a position to 
say, but the important thing was that 
he seemed to hold it honestly and sin- 
cerely. Multiply his state of mind many 
fold and it is easy to understand the 
tough political sledding that the utili- 
ties are now encountering in Quebec, 
for the French race exercises absolute 
and unquestioned political dominance 
in the province. Some of the more ex- 
treme French racialists claim that they 
regard the Quebec utilities as foreign 
corporations and suggest that Mexico’s 
handling of foreign oil properties 
would provide a suitable precedent for 
dealing with them. 

Of course there is another side to 
this picture as there is almost bound to 
be. People who are close to the situa- 
tion claim that the system of education 
to which French Canadians are sub- 
jected, and which is dominated by the 
ecclesiastical authorities, is highly 
classical. It tends to produce good law- 
yers, scholars, and clever politicians. 
But it is less likely to produce first- 
grade accountants or engineers. In 
short, relatively speaking, it does not 
suitably prepare its students to enter 
into modern commercial life, and it 
may well be this fact, rather than racial 
discrimination, that handicaps these 
people in business. Admittedly, it is the 
privilege of these people to prefer the 
arts to the sciences and there is much 
argument in favor of the contemplative 
life. But the price one must pay for it 
is to be comparatively underequipped 
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on the practical side—less adroitness 
in mundane marts of trade. 


HIS view would seem supported 

by the fact that although the 
French element makes up about one- 
third of the Canadian population, not 
a single large bank or insurance com- 
pany has been brought into being by 
them. Also the current stand of the 
Quebec Public Service Board v. Mon- 
treal Power would seem to indicate 
that they are short on competent en- 
gineers and accountants and long on a 
certain type of lawyer. It is, to say the 
least, most doubtful that, if left to their 
own devices and without the financial 
and technical aid supplied by English- 
speaking people in Canada, the United 
States, and Britain, they could have de- 
veloped the high-grade public utility 
system of which they are now bene- 
ficiaries. 

The point has been made that the 
people of Quebec have not benefited 
enough from the abundant hydroelec- 
tric resources of their province. Low 
per-customer domestic usage of elec- 
tricity in Quebec is compared with high 
usage in Ontario and other parts of the 
country. It is difficult to see how the 
private power companies are to blame 
for this in any large degree. It is pos- 
sible, although on this matter the 


writer is admittedly no authority, that 
they have not pushed domestic sales as 
has been done in Ontario, and concen- 
trated attention too largely on their all- 
important ‘industrial businesses. How- 
ever, it seems that a more likely ex- 
planation is to be found in the natural 
conservatism of the French Canadian 
and low average incomes among them 
which have acted as deterrents on ap- 
pliance sales. . 


Leftward Trends in Canada 


HE background of the present 

political ferment in Quebec against 
the utilities there is, however, by no 
means entirely racial. In Canada much 
more than in the United States, gov- 
ernment has played a part in financing 
and operating public utility enterprises. 
To a large extent this has been due 
to the fact that until recent years Can- 
ada has been a country of capital scar- 
city and in order to attract capital, 
mainly from abroad, on reasonable 
terms for railroads and public utility 
construction, it was necessary to offer 
government guaranties. 

Today over half the railroad mile- 
age is operated by the national system. 
The electric system in Ontario is al- 
most all publicly owned. The same ap- 
plies to much of it in Manitoba, Sas- 
katchewan, Alberta, Nova Scotia, and 


= 


TABLE II 
PERCENTAGES OF 1942 Gross ELEcrric REVENUE 


Received 
from 
Residential 
Customers 


17.1% 
7.3 


Montreal Light, Heat & Power 
Shawinigan Water & Power .. 
Gatineau Power 


* Based on 1941 results. 
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Received 

Paid in 
Taxes 
23.9% 


24.1 
22.6 


rom 
Commercial 
Customers 
19.0% 
8.7 
4.1* 


5.9* 
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New Brunswick. The telephones in 
Manitoba and Alberta are run by the 
provinces. In fact it is only in Quebec 
and British Columbia that the utilities 
have remained until now the almost un- 
disputed domain of private enterprise. 
It is but natural, therefore, that the un- 
thinking should compare the rates of 
the publicly owned systems, based on 
tax-free status and the use of public 
credit, with those charged by the heav- 
ily taxed private companies and to draw 
oversimplified conclusions. The strong 
American prejudice against govern- 
ment in business is probably not so 
strong in Canada. 


A at the present time Canadian 
political and economic opinion 
appears to be swinging toward the left. 
This is the reverse of the current trend 
in this country. In the Ontario pro- 
vincial elections of last August, the 
Canadian Commonwealth Federation 
party, running on a strongly socialist 
platform, captured over one-third of 
the seats in the legislature in that nor- 
mally conservative province, including 
nearly half those in normally Tory To- 
ronto and more or less swept the in- 
dustrial areas of the province. This 
party stated frankly in its election mani- 
festos that private enterprise had never 
been able to offer full employment and 
never would. It urged a great extension 
of government economic activity in- 
cluding a continuation of public spend- 
ing on a large scale after the war. The 
present platform of the party calls for 
the socialization of banking, transpor- 
tation, electric power, and large 
monopolies. The CCF party has at- 
tacked the development under private 
auspices of the huge Shipshaw hydro- 
electric plant on the Saguenay river. It 


FEB. 17, 1944 


possesses a good deal of strength in 
the four western provinces and it is 
making headway in Quebec. Whether 
this new party (it originated in Alberta 
in 1932) has about reached the peak of 
its strength, or whether the responsi- 
bilities of office would moderate its 
views, only the future can tell. 

To understand this leftward trend it 
must be borne in mind that Canada has 
had no New Deal. During the depres- 
sion of the thirties she stuck largely to 
orthodox economic ideas and the con- 
servative elements pretty much ran the 
country, with the exception of Alberta. 
Organized labor in Canada has not at- 
tained the strength or status it has in 
this country, and there have not been 
widespread labor difficulties there of 
the type which have impelled popular 
opinion here strongly toward the right. 

This situation has continued down to 
the present. If there is to be a change at 
all in popular thinking on political and 
economic matters in Canada, and in the 
long run nothing is more certain than 
change, it almost has to be toward the 
left. 


ee NG the war period the country 
has experienced a very rapid 
expansion of industry and everyone 
who can work has a job at good wages. 
This has, of course, been brought about 
by direct government participation in 
the national economic life and unprec- 
edented public spending. People com- 
pare this condition with the bleak thir- 
ties and they seem inclined to be skepti- 
cal as to the ability of unaided private 
enterprise to prevent a return to such 
conditions in the future. They are in- 
clined to ask that similar methods to 
those used during the war be used to 
raise the standard of living in time of 
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TROUBLE FOR QUEBEC UTILITIES 





Importance of Electric Utilities 
In Quebec 


“ .. if you were to take the electric utilities out of the Province of Quebec 

you would have left not a great deal more than a rather primitive agricul- 

tural economy which could not possibly support its population on their 

present level of well-being. For Quebec is now the most urbanized of the 

Canadian provinces in spite of all the travel folders stressing the rural 

romance of the province imply, nearly half of its present population being 
located on the island of Montreal.” 





peace and are inclined to be impatient 
of arguments couched in purely finan- 
cial terms as to why this cannot be 
done. This trend of thought is particu- 
larly strong among the working classes 
but is not by any means confined to 
them. As previously stated, dislike of 
government in business does not exist 
on the same scale there as here. The 
people as a whole seem willing to ex- 
periment in economic matters on a 
rather broad scale. 

A recent straw in the wind was the 
decision of the Dominion government 
to place all east-west commercial air 
traffic in the hands of a government- 
owned and controlled monopoly, Trans- 
Canada Air Lines. Furthermore it has 
announced that Canada’s participation 
in postwar international air transpor- 
tation, with respect to which, because 
of her geographical location, she should 
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be ina key position, will also be handled 
by a public monopoly. The trend of 
thinking which such action represents 
has, of course, played into the hands 
of those who feel that private enter- 
prise has no proper place in the public 
utility field. 

There is considerable reason to be- 
lieve that Premier Godbout, who has 
heretofore pursued a moderate course 
in such matters, has been pushed into 
his present course of action toward the 
utilities by political rivals of a more 
extreme turn of mind. Important 
among these is the Bloc Populaire with 
its slogan “Quebec for the Quebecers” 
which makes an appeal largely on the 
basis of racism and opposition to the 
war, together with promises of an early 
millennium in the province. How far 
Godbout may consider it necessary to 
go to maintain his political position, it 
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is not possible to say. It will depend 
largely on popular reaction. Incidental- 
ly, Montreal Power has a lot of stock- 
holders in the province the market 
value of whose stock has been badly 
hurt by the current agitation. And the 
pocketbook nerve is notably sensitive 
among the frugal and normally con- 
servative rank and file in Quebec. 


The Matter of Payment 


mN this point the question arises, if 
the private utilities of Quebec 
are to be taken over (the writer still 
‘ doubts that this will actually soon oc- 
cur ), how is it to be financed ? Montreal 
is in no position to finance the purchase 
of its own utilities. After decades of 
financial mismanagement and corrup- 
tion the city sometime ago defaulted on 
its bonds and this default remains un- 
cured. This at a time when other cities 
in Canada and the United States are 
rapidly improving their financial posi- 
tions. Under these circumstances it is 
inconceivable that Montreal could bor- 
row the many millions of dollars neces- 
sary to pay a fair price for the utilities 
which serve it. Even if the earnings of 
these were pledged, in view of Mon- 
treal’s record, what assurance would 
investors have that these earnings 
would not be greatly reduced by mis- 
management? 

Presumably the province might fi- 
nance the deal. However the trend of 
provincial finances in the past dozen 
years has not been reassuring, the debt 
about tripling with very little to show 
for it. To purchase the electric utili- 
ties at a fair price would require a fur- 
ther increase in-the debt running into 
hundreds of millions of dollars. It is 
highly doubtful if the Dominion gov- 
ernment, which since the outbreak of 
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war in 1939 has largely monopolized 
the bond market for war loan purposes, 
would welcome or even permit such fi- 
nancing on the part of Quebec at this 
time. Anyone familiar with that prov- 
ince would be almost certain to enter- 
tain grave doubts as to the future man- 
agement of the utilities. 


UT an even more subtle and difficult 
question arises. As was previous- 
ly pointed out a large part of the se- 
curities of the private utilities of Que- 
bec are held in this country and are 
payable in U. S. dollars. It is a safe bet 
that their holders will wish payment in 
such dollars. How are the many mil- 
lions of U. S. dollars required to be ob- 
tained? From the Dominion govern- 
ment? It scarcely seems likely that the 
Dominion would dip into its carefully 
conserved American exchange for this 
purpose. For one thing it would not 
sit well with the thousands of Cana- 
dians who have been denied the dollars 
required to travel in this country in or- 
der to conserve exchange. Also, the 
Dominion has plenty of U. S. dollar ob- 
ligations of its own to take care of. 
Could Quebec raise the dollars by 
borrowing south of the border? It 
seems doubtful whether a loan of the 
required size could be put over. It 
would have to be sold largely to finan- 
cial institutions. The recent attempt to 
put an entirely inadequate value on the 
electric property of Montreal Power 
is scarcely likely to build up the con- 
fidence of such sophisticated investors 
in the financial integrity of Quebec. 
Everything considered, it would seem 
that the province has chosen a singu- 
larly inopportune.time, in the midst of 
a great war, to press for the socializa- 
tion of its utilities. 
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Relation of the War Taxes 
To Utility Rate Making 


A survey of the present tax situation by the author 
in which he endeavors to summarize what the 
changes in taxes have been; how they affect rate 
making, especially in the allowance for return on 
investment; and what reasonable adjustment in the 
rate-making standards he believes should be made in 
fairness both to consumers and investors. 


By JOHN BAUER 


Federal income taxes, particular- 

ly the shift in character, serious- 
ly affect their relation to the fixing of 
reasonable rates by the state commis- 
sions or other regulatory authorities. 
This applies not only to the taxes them- 
selves, but also to allowable return on 
investment, and especially on capital 
stock equities. 

This survey will endeavor to sum- 
marize, first, what the changes in the 
taxes have been; second, how they af- 
fect rate making, especially in the al- 
lowance for return on investment and 
what reasonable adjustment in the rate- 
making standards should be made in 
fairness both to consumers and in- 
vestors. 

The Federal income taxes have been 
a controversial subject in public utility 


, \HE tremendous increases in the 
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rate control, but have never been a vital 
factor. In principle the claim that they 
differ basically from operating ex- 
penses and other taxes, and should not 
be included in the costs on which rates 
are properly based, has logical valid- 
ity, As a practical matter, however, it 
has been largely disregarded. With 
perhaps some reservations, Federal in- 
come taxes have been taken by the com- 
missions as costs connected with opera- 
tion, and so have been included in rates 
along with other costs necessarily in- 
curred in furnishing public service. 
However, during the present World 
War, the situation has changed radical- 
ly, and has raised fundamental issues 
which cannot be ignored in further rate 
procedure. The tax payments involved 
are now So great, and the incidence on 
the upper reaches of income is so dras- 
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tic, that they cannot be disregarded in 
the consideration of other cost factors. 
As illustration, we shall flash the strik- 
ing tax picture which we recently en- 
countered professionally, and which in 
part prompted the present survey. In 
1938 the particular company’s Federal 
income tax was $1,153,000, but in 
1942 it had mounted to $9,425,000, of 
which $6,230,000 was excess profits. 
This enormous upsurge calls for open- 
minded reanalysis of the reasonable re- 
lation of the taxes to the sensible fixing 
of rates. 

To aid in presenting the impact of 
the taxes, the 1942 major provisions 
will be summarized. There are three 
related measures which together con- 
stitute the total present income tax: 
(1) the normal and surtax tax (which 
will be referred to simply as the “regu- 
lar tax’”’), (2) the declared value ex- 
cess profits tax (referred to as the “‘de- 
clared value tax”), and (3) the excess 
profits tax, which is of prime signifi- 
cance in this survey. 


Description of the Taxes 


AX three taxes apply to the net in- 
come of a company after the 
charges for operating expenses, de- 
preciation, all other utility taxes, and 
after interest, rentals, and similar in- 
come deductions. 

First, the regular tax is 40 per cent 
and applies to the net income after all 
charges as just summarized, the de- 
clared value tax (if any), and the 
amount of income subject to the ex- 
‘cess profits tax. In general, except as 
modified by the declared value tax and 
the specific exemption of $5,000, it ap- 
plies to income measured by the ‘‘ex- 
cess profits credit,” 7.¢., to 8 per cent 
down to 5 per cent on “invested capi- 
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tal.” It consists of 19 per cent “nor- 
mal” and 21 per cent “surtax,” but 
there is no real difference in character, 
and 40 per cent will be taken as the 
regular tax. 

Second, the declared value tax is 
primarily a counterpart of the “capi- 
tal stock” tax, which is based on the 
declared value of the capital stock and 
has no bearing on income, but it is 
levied directly on the net income after 
all operating and fixed charges. After 
a deduction or exemption equal to 10 
per cent on the declared value of the 
capital stock, the balance of the income 
is subject to the declared value tax; the 
part equal up to 5 per cent on the de- 
clared capital stock value bears a tax 
of 6.6 per cent, and the rest 13.2 per 
cent. This tax becomes significant (1) 
when the declared capital stock value 
is materially less than the invested 
capital on the basis of which the ex- 
cess profits tax is determined, and (2) 
when the rate of income on invested 
capital reaches the higher percentages. 
While it is a part of the total income . 
tax, it is a deductible item in the deter- 
mination of the income to which both 
the regular and excess profits taxes ap- 
ply, and so differs from the other two 
parts of the total income tax (which 
are not deductible in the determination 
of any part of the total tax). 

Third, the excess profits tax is 90 
per cent and applies to all income above 
the so-called “excess profits credit” and 
the specific exemption of $5,000. This 
pertains to ordinary and large compa- 
nies, but not to small ones. The excess 
profits credit consists of 8 per cent on 
the first $5,000,000 of invested capital, 
7 per cent on the next $5,000,000, 6 
per cent on over $10,000,000 up to 
$200,000,000, and 5 per cent on over 
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$200,000,000. The invested capital on 
which the excess profits credit is based 
consists of the capital paid in on the 
capital stock (including surplus), plus 
50 per cent of borrowed capital. The 
90 per cent tax is applied to the bal- 
ance of total income after the deduc- 
tion of the specific exemption, the de- 
clared value tax (if any), and the ex- 
cess profits credit. 

For rather extreme simplification, 
the declared value tax and the specific 
exemption may be momentarily ig- 
nored, along with various minor 
factors. If so, the regular tax of 40 
per cent applies by successive blocks to 
income of 8 per cent down to 5 per 
cent on invested capital, and the excess 
profits tax then takes 90 per cent of all 
additional income.* 


~ 1 Total credits up to 10 per cent of the 90 
per cent (leaving 81 per cent) may be taken 
to apply to debt reduction or to purchase of 
war bonds; however, such credits are rigidly 
controlled, and they result in increasing the 
taxes in subsequent years, They will be dis- 
regarded in our survey. 


The Impact of the Taxes 
\ 7« shall follow the impact of the 


taxes in accordance with the sum- 
maries just presented. However, there 
are various special factors that enter 
into the different company situations 
and may modify somewhat (or even 
substantially) the application and re- 
sults in a particular instance. For sim- 
plicity and clarity, we shall disregard 
the variants, and shall follow the stand- 
ard factors as they apply reasonably to 
public utility rate making. 

We must, however, call attention to 
one important consideration, that the 
excess profits credit may be based on 
the average income and trends for the 
four prewar years, 1937-1940, inclu- 
sive, as the company may choose, 
rather than invested capital as above 
presented. Naturally the choice will de- 
pend on whether the average income 
furnishes a larger credit than invested 
capital before the 90 per cent tax ap- 
plies. We shall assume throughout the 
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TABLE I 


INVESTED CAPITAL: 


Income 
$ 600,000 
6,000,000 


$ 240,000 
2,400,000 


Large 
Regular Income Tax 
po 


piss 

Excess Profits Tax 
Ordinary 
Large 

Total Income Taxes 


$ 240,000 
2,400,000 


$ 360,000 
3,600,000 


3.6 
3.6 


varge 
Income to Stockholders 
ping 
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100% CapitaL Stock 


$1,500,000 
15,000,000 


302,000 
2,462,000 


$ 800,000 
8,000,000 


$ 302,000 
2,462,000 


$1,000,000 
10,000,000 


$ 302,000 

2,462,000 
$ 

330,000 


$ 670,500 
7,663,500 


$ 972,500 
10,455,500 


$ 527,500 
4,544,500 


5.3 
4.5 
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$ 40,500 
1,660,500 


$ 342,500 
4,122,500 


$ 457,500 
3,877,500 


4.6 
3.9 


$ 220,500 
3,460,500 


$ 522,500 
5,922,500 


$ 477,500 
4,077,500 


48 
4.1 
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invested capital basis in our calcula- 
tions and analyses. 


Tax Calculations 


| ee the purpose of indicating the rea- 
sonable treatment of the war taxes 
for rate making, we shall take definite 
company setups and apply the tax pro- 
visions as above summarized. The 
statements will show just how the taxes 
impinge upon earnings and how they 
affect stockholders at varying percent- 
ages of income on total invested capi- 
tal. These concrete showings will best 
indicate the proper revision of rate- 
making practice in dealing with the 
high war taxes. 

We took a large and ordinary total 
net plant investment : (1) $100,000,000 
and (2) $10,000,000. We took for each 
size a company with 100 per cent capi- 
tal stock, and another with 40 per cent 
stock and 60 per cent bonds; for each 
the capitalization equals the net plant 
investment. This is further assumed to 
equal the rate base; it is taken to be the 
“prudent investment,” 7.e., the original 
cost of the properties used in public 
service, less the depreciation reserve 
adequate to cover both functional and 
physical depreciation. We ignored all 
minor factors which might enter into 
any particular situation. The chief dif- 
ference between the two companies ap- 
pears in the make-up of the excess 
profits credit. 


100 Per Cent Stock Investment 


N each instance we have taken suc- 

cessively a return or income of 6 
per cent, 8 per cent, 10 per cent, and 
15 per cent on total net plant invest- 
ment or rate base. The amounts repre- 
sent net income after operating ex- 
penses, depreciation, and all taxes other 
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than Federal income. Table I presents 
for the large and ordinary company 
the income at the several percentages, 
the three taxes, the remaining income 
to stockholders, and the per cent on the 
stock, on the basis of 100 per cent stock 
investment—$100,000,000 large, and 
$10,000,000 ordinary. (See page 213.) 

The statement shows the amount of 
each kind of tax for the ordinary and 
large company under the different per- 
centages of income on net plant invest- 
ment. Not given in the table, the excess 
profits credit for the small company is 
$750,000, for the large $6,150,000, 
These are the top amounts (plus the 
$5,000 specific exemptions) to which 
the regular 40 per cent tax applies. The 
balance of income is subject to 90 per 
cent, except where the declared value 
tax appears as a deduction, and this ap- 
plies only where the income of the large 
company is 15 per cent on the rate base. 

The excess profits tax begins to im- 
pinge on the small company when the 
income exceeds 7.5 per cent (plus the 
specific exemption) on invested capi- 


_tal or rate base. Hence it does not af- 


fect a 6 per cent return, only slightly 
the 8 per cent, and then surges upward. 
For the large company it begins to ap- 
ply after 6.15 per cent (plus specific 
exemption), and so misses at the 6 per 
cent return, but becomes significant at 
8 per cent, and mounts to increasingly 
huge sums at 10 per cent and 15 per 
cent. The amounts under the various 
percentages of income show the vital 
significance. The government takes 
90 per cent, and leaves the stockholders 
10 per cent (less where the declared 
value tax applies). 


QO’ final importance to rate making 
is the remaining income to the 
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TABLE II 
INvEsTED CapiTaL: 40% Stock, 60% Bonps 


Income 
Ordinary 
Large 
Regular Income Tax 


$ 600,000 
6,000,000 


$ 144,000 
1,262,000 


arg 
Beas Profits Tax 
Ordinary 
Large 400,500 
Total Income Taxes 
$ 144,000 
1,662,500 


$ 216,000 
1,937,500 


5.4 


arge 
Income to Stockholders 
Ordinary 
Large 


$1,500,000 
15,000,000 


$ 170,000 
1,262,000 


$ 100,320 
1,003,200 


$ 661,212 
7,597,620 


$ 931,532 
9,862,820 


$ 328,468 
2,737,180 


8.2 
6.8 


$ 800,000 
8,000,000 


$ 170,000 
1,262,000 


$ 10,560 
105,600 


$ 111,996 
2,105,460 


$ 292,556 
3,473,060 


$ 267,444 $ 285,068 
2,126,940 2,303,180 


6.7 7.1 
5.3 5.8 


$1,000,000 
10,000,000 


$ 170,000 
1,262,000 


34,320 
343,200 


$ 270,612 
3,691,620 


$ 474,932 
5,296,820 





stockholders, particularly as expressed 
in percentages on capital invested. For 
the small company a 6 per cent return 
on invested capital starts with $600,- 
000. Of this amount the regular tax is 
$240,000, no excess profits tax, and the 
stockholders have left $360,000, or 3.6 
per cent. At 8 per cent the stockholders 
get $457,500, or 4.6 per cent. At 10 
per cent the yield advances to only 4.8 
per cent, and at 15 per cent to 5.3 per 
cent. 

For the large corporation there is the 
same general showing for the several 
percentages of income, except for the 
relative difference in the excess profits 
credit. For the large concern this comes 
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to an average of 6.15 per cent on in- 
vested capital, compared with 7.5 per 
cent for the ordinary company. The 
excess profits tax, therefore, begins to 
impinge almost immediately after the 
6 per cent income bracket. While this 
escapes any excess profits tax, it bears 
a regular tax of $2,400,000, and leaves 
net for the stockholders $3,600,000 or 
3.6 per cent—the same as for the or- 
dinary company. But for the higher in- 
comes, the stockholders of the large 
company fare worse than those of the 
ordinary concern. At 8 per cent, there 
is an excess profits tax of $1,660,500, 
total taxes $4,122,500, and left for the 
stockholders $3,877,500, or 3.9 per 
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cent. Likewise at the higher stages, 10 
per cent and 15 per cent, the yield to 
the stockholders is advanced to only 
4.1 per cent and 4.5 per cent. The in- 
come would have to be astronomical to 
furnish the stockholders a net of 6 per 
cent after taxes. 

For the ordinary corporation, the 
step-up from 6 per cent to 15 per cent 
on total capital produced an increase 
of income from $600,000 to $1,500,- 
000, or 150 per cent. But the remain- 
ing net for the stockholders increased 
only from $360,000 to $527,500, or 
46.5 per cent. For the large corpora- 
tion, the income at the several percent- 
ages on total capital increased from 
$6,000,000 to $15,000,000, again 150 
per cent. But the balance to stockhold- 
ers advanced only from $3,600,000 to 
$4,544,500, or 26.2 per cent. 


40 Per Cent Stock Investment 


' [ ‘HE foregoing application of the 
Federal taxes represents a 100 per 


cent capital stock investment. The 
situation is altered if a part of total 
capital has been provided through the 
issuance of bonds; the extent depends 
upon the relative proportions. We have 
assumed again a large and ordinary 
company, $100,000,000 and $10,000,- 
000 total capital, in each instance 40 
per cent stock and 60 per cent bonds at 
4 per cent interest. Table II shows the 
results for the same income brackets as 
in the previous computation. (See page 
215.) 

This calculation differs from the 
previous one in that the taxable income 
starts after the payment of interest on 
the bonds, and the excess profits credit 
is based on the stock and 50 per cent 
of the bonds. And this results in rela- 
tively greater importance of the de- 
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clared value tax. The total taxes are 
somewhat less; percentage yields on 
stock are considerably greater. 

For the small corporation the 6 per 
cent income on total investment es- 
capes the excess profits tax, also the 
declared value tax, and involves a regu- 
lar tax of only $144,000, leaving $216,- 
000 on the $4,000,000 stock, or 5.4 per 
cent. This compares with 3.6 per cent 
where the investment is 100 per cent 
stock. With an 8 per cent income, total 
taxes come to $292,556, leaving $267,- 
444 for the stock, or 6.7 per cent. At 
10 per cent the yield on the stock is 
7.1 per cent, and at 15 per cent it 
reaches 8.2 per cent. 

For the large corporation, the excess 
profits tax cuts somewhat even at 6 per 
cent on total capital, and the yield to 
the stockholders is 4.8 per cent. At the 
higher incomes, the declared value tax 
becomes a factor, and the excess profits 
tax mounts. At 8 per cent, the yield 
on the stock is 5.3 per cent, at 10 per 
cent it lifts to 5.8 per cent, and at 15 
per cent it reaches 6.8. 

Both for the ordinary and large com- 
pany there is substantial advantage for 
the stockholders in having a preponder- 
ance of bonds in the capital structure. 
The comparative stock yields for the 
ordinary and large companies at the 
various percentages of income on total 
capital and for the different capital 
structures are shown in Table III. (See 
page 217.) 


Special Questions 


fore from the summary analysis 
of the tax impact at the various 
stages of income, several special ques- 
tions call for brief consideration. 
First, is the provision for reproduc- 
tion cost in the rate base? In the pre- 
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ceding calculations the assumed rate 
base was net plant investment in prop- 
erty devoted to public service (actual 
cost less depreciation). Assume, how- 
ever, that a reproduction cost factor is 
embodied in the rate base, what effect 
would that have upon the returns to 
the common stock under the war tax 
provisions ? 

In reply, we have taken two large 
corporations, each with the same physi- 
cal and operating setup, and with total 
invested capital $100,000,000, one with 
100 per cent capital stock and the other 
with 40 per cent stock and 60 per cent 
bonds. However, as to rate base, we 
now take $150,000,000 to provide for 
reproduction cost. In Table IV are the 
yields on capital stock (1) where this 
constitutes 100 per cent of total invest- 
ment, and (2) where it is 40 per cent, 
and bonds 60 per cent at 4 per cent 
interest. (See page 219.) 

A 6 per cent income on the reproduc- 
tion cost rate base yields only 4 per cent 
on the capital stock where there are no 
bonds. The yield increases only to 5.2 
per cent if the return is stepped up to 
15 per cent. When the stock is only 40 
per cent of total investment, a 6 per 
cent return produces 5.5 per cent on 
the stock. The yield lifts to 9.1 per cent 
when the return has advanced to 15 per 
cent. 

Even if the reproduction cost rate 


base is substantially greater than total 
net investment, the advantages for the 
common stock are very limited where 
it represents the entire capital. The 
great bulk of the additional contribu- 
tion by consumers is paid as taxes to 
the government, with relatively little 
addition to the stockholders. However, 
as the total investment is represented 
proportionately more by bonds, the 
yields on the stock increase consider- 
ably more with advancing income. 


om. assume the reverse situa- 

tion, that the total invested capital 
as stated exceeds the rate base, where 
the net remaining plant investment 
(after deduction for depreciation) is 
materially less than the amount of the 
original capital paid in, what is the ef- 
fect of applying the war taxes? 

Here we have not attempted to make 
specific calculations, but there is an ad- 
vantage to the stockholders where the 
total invested capital exceeds the rate 
base. This is due to the fact that the 
excess profits credit is predicated on 
invested capital and thus frees a greater 
proportion of the income from the ex- 
cess profits tax than if the rate base 
and invested capital were the same. 

Take two companies with an identi- 
cal property and operating setup, one 
with an adequate depreciation reserve 
and the other inadequate ; the latter has 


7 


TABLE III 
CoMPARATIVE STOCK YIELDS 


Large Company 


100% 
Income on Total Capital Stock 
6% 3.6 


8% 3.9 
10% 4.1 
15% 4.5 


Ordinary Company 
40% 100% 40% 
Stock 
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a smaller proportion of its income sub- 
ject to the excess profits tax and so gets 
for its stockholders a larger yield on 
net equity in the rate base. This must 
be regarded as an unfortunate result, 
rewarding relatively profligate man- 
agement with special tax exemption. 


HIRD, what is the result if a com- 

pany with a high level of prewar 
earnings adopts the income basis for 
determining its excess profits credit? 
The answer: It escapes the impact of 
the excess profits tax to the extent that 
the average prewar income (plus trend ) 
exceeds the level of exemption on the 
invested capital basis. It obtains a sub- 
stantially greater yield for the stock. 
Naturally utilities which had higher 
prewar earnings than allowed on the 
invested capital select the average in- 
come basis for determining the excess 
profits credit. 


abate what is the effect on the 
capital stock yield if a given re- 
turn is allowed on invested capital, plus 
prewar taxes at 19 per cent, or present 
regular tax at 40 per cent, or all taxes? 
Answer: The great bulk of the addi- 
tional allowance goes to the govern- 
ment with little benefit to the stockhold- 
ers, provided that it adds to the income 
above the excess profits credit. 
Once more take the large corpora- 
tion of $100,000,000 invested capital : 
First allow a 6 per cent income, add for 
rate-making purposes an amount so as 
to embody (a) a 19 per cent tax and 
(b) a 40 per cent tax at 100 per cent 
stock and 40 per cent stock, and then 
apply the war taxes. To add the 19 per 
cent tax, the required income at 100 
per cent stock would be $7,407,407, and 
$6,844,444 at 40 per cent; the pro- 
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visions for taxes would be respective. 
ly $1,407,407 and $844,444. But there 
would be excess profits taxes of $1, 
127,160 and $1,134,110. The net yield 
to the stock would be 3.8 per cent and 
5.0 per cent, compared with 3.6 per 
cent and 4.8 per cent without any al- 
lowance for taxes on top of the basic 6 
per cent income. There is thus little ad- 
vantage to the stock in making a spe- 
cific provision for the prewar tax levels. 

Suppose, next, that the entire regu- 
lar 40 per cent tax were to be allowed 
in addition to the basic 6 per cent in- 
come. The entire addition above the 
19 per cent becomes subject to the ex- 
cess profits tax. After all the taxes are 
applied, the final yield is 4.1 per cent at 
100 per cent stock investment, and 5.4 
per cent at 40 per cent stock, compared 
respectively with 3.6 per cent and 48 
per cent without any addition to the 
basic income. If a full 6 per cent net 
yield were to be assured to the stock- 
holders, after all taxes, the prior basic 
income would have to be about 22 per 
cent at 100 per cent stock investment, 
and about 11 per cent at 40 per cent. 
Any further allowance of taxes would 
be taken 90 per cent by the excess 
profits tax. 


Adjustments in Regulatory Policy 


IX the light of the entire foregoing 
presentation, the question of policy 
arises as to what constitutes an all- 
around reasonable and balanced basis 
of allowing for return and taxes in fix- 
ing rates to be paid by consumers. The 
prevalent old standard of a 6 per cent 
return, plus all taxes, cannot be con- 
tinued as a practical matter; the bur- 
den on consumers would be intoler- 
able, and the benefit to stockholders 
slight. Consider the following: 
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RELATION OF THE WAR TAXES TO UTILITY RATE MAKING 





TABLE IV 
INVESTED CAPITAL 


(1) Invested Capital: $100,000,000 (All Capital Stock) 
Rate Base $150,000,000 


Per cent return on rate base 6% 
Income 

Regular income tax 
Declared value tax 
Excess profits tax 

Total income taxes 
Income to stockholders . 
Per cent to stockholders .. 


? 


4.0 


8% 
$9,000,000 $12,000, 
2,462,000 


2,560,500 
5,022,500 
3,977,500 


0) 10% 
000 $15,000,000 
2,462,000 
132,000 
5,141,700 
7,735,700 
4,264,300 

4.3 


4,544,500 
4.5 


(2) Invested Capital: $100,000,000 (40% Capital Stock, 60% Bonds) 
Rate Base $150,000,000 


6% 
$9,000, 


Per cent return on rate base 


Regular income tax 
Declared value tax 
Excess profits tax 

Total taxes 

Income to stockholders ... 
Per cent to stockholders .. 


‘0 8% 
000 $12,000,000 $15, 


10% 

000,000 
1,262,000 
1,003,200 
7,597,620 
9,862,820 
2,737,180 
6.8 


62,000 
607,200 
5,254,020 
7,123,220 
2,476,780 
6.2 


’ 


3,621,400 
9.1 





First, the return in rate making 
should now be predicated definitely on 
net investment as rate base. This com- 
plies with the general perspective of the 
tax measures. Where properties have 
been duly maintained, with full pro- 
visions for depreciation, the rate base 
is equal to the tofal invested capital. 
Where capitalization exceeds the rate 
base, for failure to make due past pro- 
visions for depreciation, correction is 
made through the rate base determina- 
tion, but there is some advantage to 
stockholders in the overcapitalization 
through the application of the taxes. 

Second, any allowance for reproduc- 
tion cost in the rate base should be re- 


jected because the additional returns 
thus obtained would be subject to the 
excess profits tax, and so would go 
overwhelmingly to the government, 
with slight additional return to the 
stockholders. This practical conse- 
quence should be controlling, apart 
from the apparent modification of the 
past judicial view regarding reproduc- 
tion cost as an element of “fair value.” 

Third, the return allowed prior to 
taxes should be limited to an amount 
where the excess profits tax begins to 
apply. Where this is based on invested 
capital, for large corporations the re- 
turn would usually be somewhat over 
6 per cent on the rate base, for or- 
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dinary companies about 7.5 per cent. 
Any income beyond would go over- 
whelmingly as taxes to the government, 
and not as return to stockholders. A 
6.5 per cent return would be a simple 
and reasonable standard for general 
application. This would escape the in- 
cidence of the excess profits tax in 
practically all cases, and would allow 
the stockholders the benefits of any par- 
ticular corporate and capital structure. 

Fourth, where the prewar income 
basis is taken for the determination of 
the excess profits credit, the rate of re- 
turn allowed on the rate base prior to 
taxes should be the same as at the in- 
vested capital basis, about 6.5 per cent. 
This would avoid giving a company 
any advantage on grounds of relative 
prewar level of earnings. It would pre- 
clude the perpetuation of earlier excess 
earnings as direct burdens on con- 
sumers. 

Fifth, the view that any particular 
level or extent of Federal taxes should 
be allowed as a specific factor in rate 
making, to be added to an otherwise 
“fair return,” should be discarded. The 
return and the taxes should be taken as 
a single category, in accordance with 
the rate base and the incidence of the 
excess profits tax. 

There have been three prevalent 
ideas as to the proper treatment of war 
taxes in rate making: (1) allow only 
the prewar tax (19 per cent as part of 
the income prior to taxes), (2) allow 
the full regular war taxes (40 per cent 
as part of the income prior to taxes), 
and (3) allow all taxes actually paid 
or payable by a company. None of these 
views remains applicable, If 6.5 per cent 
is allowed on the rate base, then the 
prewar 19 per cent additional allow- 
ance for taxes goes largely to the gov- 
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ernment, with little benefit to the stock. 
holders. There is still less benefit from 
the greater tax allowance under (2) 
and (3). 

The proposition that all payable 
taxes should be allowed in addition to 
a fair return separately determined is 
particularly untenable, not only because 
of the working of the excess profits tax, 
but also because of the consequent per- 
petuation or “freezing in” of unreason- 
able rates which resulted in high earn- 
ings and the excess profits tax. Rates 
should be kept or reduced to a level so 
that the excess profits tax does not 
apply. 

Sixth, the principle should be recog- 
nized that rates are properly fixed from 
the standpoint of reasonable and re- 
ciprocal protection of consumers and 
investors, and not for the purpose of 
making the companies special tax col- 
lectors for the government, or particu- 
larly to protect consumers or stock- 
holders from the consequences of the 
war taxes. 

In general a 6.5 per cent return 
results in a net yield of 4 per cent 
to 5.5 per cent to stockholders, depend- 
ing on the size of the company and its 
capital structure. This reduction from 
the commonly recognized prewar stand- 
ard of 6 per cent to 8 per cent consti- 
tutes the inevitable contribution of the 
stockholders. to war purposes. 


HE taxes cannot be viewed as in- 

tended to put relatively great bur- 
dens on consumers with slight benefit 
to stockholders, merely for the sake of 
the tax collection. Consequently, the 
regulatory authorities should modify 
their standards of a “fair return,” es- 
pecially to stockholders on whom the 
taxes impinge. 
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The Postwar Public Relations 
Of the Utilities 


Six factors affecting this problem specified and discussed by 

this author who believes that no amount of long-standing 

public ill-feeling or of agitation by local political interests can 

continue to have any serious effect on the public attitude toward 

the utility that is conducting a sincere and intelligent public 
relations campaign along lines outlined. 


By ALFRED M. COOPER 


[’ it is true that the American peo- 


ple are swinging away from the 

soft thinking of the past decade— 
as indicated by recent election results 
and other random samplings of public 
opinion—then the decade ahead will 
unquestionably afford great opportuni- 
ties for the privately owned electric 
utility to entrench itself firmly in pub- 
lic favor. If these business-managed 
utilities muff the opportunity thus pre- 
sented to sell the public on the advan- 
tages of private ownership, it is almost 
a certainty that within twenty years 
every electric utility in America will 
be publicly owned. 

Not all of the difficulties that have 
beset the privately owned utility dur- 
ing the past ten years have been of its 
own making, but there can be no doubt 
that the root of many of these troubles 
extends back to the days when the pub- 
lic relations policy of utility corpora- 
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tions generally was summed up in the 
succinct phrase, “the public be 
damned.” So far as utility manage- 
ment is concerned, those days are now 
certainly gone forever, but in the pub- 
lic mind it is not strange that some 
trace of their memory continues to 
linger on. 


E gortgrs of wasting time resenting 
this fact, the management of the 
privately owned utility is today con- 
centrating its attention on developing 
postwar operating practices that will 
overcome for all time any prejudices 
against private ownership of utilities 
that may continue to exist in the pub- 
lic consciousness. As a first step in this 
direction a study of the factors in- 
fluencing public attitude toward the 
utility has determined that there are 
six such factors which, in the order of 
their importance, are as follows: 
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1. The physical service rendered by 
the utility. 

2. The personal service rendered by 
the utility’s employees. 

3. Rates. 

4. Publicity (newspapers, radio, ad- 
vertising, billboards, and stuffers). 

5. The appearance of buildings and 
equipment. 

6. The financial success of the 
utility. 


If we may assume that the foregoing 
list includes the factors that are most 
important in influencing public attitude 
toward any utility, it may clarify our 
thinking on this subject if we give some 
consideration to each of these factors 
in turn. 


PHYSICAL SERVICE. So far as con- 

e tinuity of service, engineering 
and administrative brains, and physi- 
cal equipment are concerned, the aver- 
age privately owned electric utility has 
proved conclusively during the war 
years that it has what it takes to fur- 
nish exceptional physical service to its 
consumers, From the standpoint of the 
utility’s public relations, however, there 
are certain elements that should receive 
careful consideration in the postwar 
period. Principal among these is the 
effect on public opinion of the simple 
fact that the world’s greatest hydro- 
electric projects are publicly owned, 
and are operated primarily in the in- 
terests of the government-owned util- 
ity. 

With the exception of Boulder dam, 
which was conceived in the Hoover ad- 
ministration, all of the recent great 
hydroelectric projects were developed 
for the sole purpose of serving as the 
nucleus of a gigantic network of pub- 
‘licly owned electric utilities. To the 
greatest extent possible, the construc- 


tion of these projects has been made 
the occasion for the dissemination of 
inspired publicity calculated to promote 
in the public mind the conviction that 
the future of electric generation and 
distribution of power in America lies 
in the field of governmental activity 
rather than in that of private enter- 
prise. Even the Boulder generating sta- 
tion now serves as just another power 
house for the municipal electric sys- 
tem that has been expected to serve as 
the pattern for other cities to follow 
in changing over their electric utilities 
from private to public ownership, 


perp a public relations standpoint 
it is true that the privately owned 
utility can never entirely regain its 
prestige in the minds of the people until 
an overwhelming percentage of the 
power generated in these great pub- 
licly owned projects is distributed by 
the power companies themselves. Still 
speaking strictly from the standpoint 
of public relations, it may further be 
essential that private power interests 
obtain complete control of the power 
developments at these hydroelectric 
projects. If such a thing were at all 
possible, it would be an additional 
great feather in the public relations cap 
of the privately owned utility if a power 
project surpassing by far even those at 
Coulee or Bonneville could be devel- 
oped by private interests within the 
decade following this war, and ina re- 
gion in which the power generated 
could be economically utilized. 
Many of the problems faced by the 
privately owned electric utility in the 
field of physical service are the direct 
outcome of a decade of oppressive and 
unfair governmental interference with 
the legitimate activities of these utili- 
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THE POSTWAR PUBLIC RELATIONS OF THE UTILITIES 


ties. Unquestionably, the fact that 80 
per cent of our electric power continues 
to be distributed under private owner- 
ship after ten years of New Deal snip- 
ing is the best possible proof that the 
bureaucrat simply cannot conduct any 
project in which he is concerned with 
efficiency and dispatch. 


ype the enormous power 
that has been concentrated in the 
hands of our Federal government, and 
in view of an avowed intention to put 
the privately owned utility forever out 
of business, it is obvious that nothing 
short of the most stupid fumbling on 
the part of these agencies could have 
prevented governmental acquisition of 
every utility property in America. 

In all matters pertaining to the de- 
velopment of physical service, utility 


management, in the postwar era, must . 


not fail to exercise its engineering im- 
agination to a degree that will com- 
pletely eclipse the efforts of those who 
have labored to convince the people of 
this country that only government can 
conceive and execute really great power 
projects, Interlocking directorates may 
continue to be unfashionable in the 
postwar years, but, from a public rela- 
tions standpoint, nothing should be 
permitted to interfere with the develop- 
ment of a nation-wide network of inter- 


locking transmission systems, all un- 


der private ownership and operation. 


THE PERSONAL SERVICE OF THE 

® EMPLOYEES. With the possible 
exception of the department store, the 
privately owned electric utility has for 


“many years been far ahead of the field 


in the matter of training its public- 
contact employees in correct methods 
of dealing with the public. Because of 
this fact, and despite the unquestioned 
importance of employee performance 
as a factor in influencing public attitude 
toward the utility, it will be necessary 
here to mention but one phase of this 
matter of public contacting. 

During the war years, and partly as 
a result of the labor shortage, there has 
occurred in many instances a sharp de- 
cline in the quality of personal service 
rendered by the contact employee to 
the utility consumer. The same de- 
crease in courteous service has been 
noticeable in banks and mercantile es- 
tablishments, and much of this diffi- 
culty can be attributed to the natural 
irritability of a people whose freedom 
of action has been seriously curtailed 
by onerous war-time restrictions. 

Nevertheless, it is extremely impor- 
tant that postwar management make 
every effort to insure that the contact 
employee’s personal service will rate 
even higher than it did in prewar days, 
first, by replacing inefficient contact 
employees, and second, by instituting 
training courses in public contacting 
for all employees whose duties require 


e 


utility during the past ten years have been of its own making, 


q “Not all of the difficulties that have beset the privately owned 


but there can be no doubt that the root of many of these 
troubles extends back to the days when the public relations 
policy of utility corporations generally was summed up in 
the succinct phrase, ‘the public be damned.’ ” 
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that they deal directly with the con- 
sumer. In this connection it is impor- 
tant to bear in mind that the employee’s 
personal service to the consumer is of 
more importance in influencing public 
attitude than is publicity in any of its 
accepted forms. 


3 Rates. It may surprise some util- 
e ity executives to find the rates 
charged for electric service ranking 
only third in importance among the 
factors that determine public attitude. 
Certainly this would not be the case if 
the present rates for this service were 
generally excessive. However, when 
these rates are fair, and in line with 
those charged in communities of com- 
parable size and in neighboring cities, 
their effect is less noticeable. 

There is every reason to believe that 
rates for electric service will continue 
to decrease, rather than to increase, in 
a postwar period in which wages and 
cost of materials may very well be 
lower than at present. As a matter of 
public relations it would certainly be a 
serious mistake for any privately 
owned electric utility to increase its 
rates during the next five years—which 
is probably about the period in which 
private enterprise generally will be af- 
forded its opportunity to prove to the 
American voter its inherent superiority 
over any system of socialized industry. 


4 Pus.icity. Perhaps because of the 
¢ obviousness of publicity as a 
means of developing good public rela- 
tions, this division of public relations 
activity has received much more at- 


tention than it really deserves. On 
the other hand, it is equally true that 
the joint educational advertising cam- 
paign, in which some scores of business- 
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managed electric utilities have in recent 
months participated, should have a 
most beneficial effect on public attitude 
toward the privately owned utility, 

Too often in the past, organized pub- 
licity programs have been employed to 
conceal the truth on certain matters 
from the public rather than, as in this 
instance, to get over to the public in- 
formation that is in the best public in- 
terest. It is when publicity is designed 
to mislead, or to cover up unsavory 
truths, that it fails so miserably in ac- 
complishing any lasting good results. 
The situation in this respect certainly 
will not improve in the postwar period, 
when a propaganda-saturated public 
will suspect 90 per cent of what it 
reads or hears over the radio to be a 
part of some organized publicity cam- 
paign. 

It may very well be that the finest 
publicity that any utility corporation 
can receive in the years to come will 
take the humble form of word-of- 
mouth advertising of the company dis- 
seminated by its own employees. I know 
for a fact that misinformation regard- 
ing company affairs broadcast by sev- 
eral thousand uninformed employees 
can do more damage in a week than can 
be compensated for by any amount of 
formal publicity issued by the concern 
in question during the ensuing year. 
Conversely, it is true that any effort a 
utility management may make to see 
to it that every employee on its payroll 
is furnished with accurate information 
regarding important matters of com- 
pany policy will pay big dividends in 
improved public relations. 


APPEARANCE OF BUILDINGS AND 
@ EQUIPMENT. Shortly before we 
entered this war I had occasion to visit 
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Problems of Privately Owned Utilities 


“Mi ANY of the problems faced by the privately owned electric utility 
in the field of physical service are the direct outcome of a decade 
of oppressive and unfair governmental interference with the legitimate 
activities of these utilities. Unquestionably, the fact that 80 per cent of 
our electric power continues to be distributed under private ownership 
after ten years of New Deal sniping is the best possible proof that the 
bureaucrat simply cannot conduct any project in which he ts concerned 
with efficiency and dispatch.” 





a city in which, twenty years earlier, 
Thad been employed by the local power 
company. Since this was my first trip 
back there in that length of time, I was 
much interested in the changes that a 
score of years had wrought in the 
power stations, warehouses, and ad- 
ministration buildings of the utility. 
When I had worked for that company, 
these buildings were not only of course 
much newer, but their exteriors were 
quite spic and span, the masonry was 
sandblasted yearly, and the other sur- 
faces painted at regular intervals, At 
the time of my visit these buildings 
looked from the outside like a group of 
fine old ruins—smoke-begrimed, with 
soiled, streaked walls, and carrying 
about them a general air of neglect. In- 
side, however, these buildings were well 
taken care of, and the power stations 
were equipped with up-to-date ma- 
chines and apparatus. 
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This power company had gone 
through a particularly trying period, in 
which just about everything that gov- 
ernmental interference and local mu- 
nicipal ownership sentiment can do to 
a privately owned utility had befallen 
it. Nevertheless, it was entirely solvent, 
a going concern, and certainly in much 
better shape in every respect than any- 
one would ever suspect after taking a 
good look at its buildings and trans- 
portation equipment. Knowing the 
management of this utility as I do, I 
am quite sure that this situation has 
been remedied since my visit to the city 
in question. 


oe it is because the govern- 
ment-owned utility does not find 
it necessary to worry about its finances, 
or because so many of these publicly 
owned utilities are of fairly recent 
origin, it is nevertheless true that the 
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buildings and automotive equipment of 
these governmental power bureaus ap- 
pear always to be models of beauty and 
efficiency. In those cities in which there 
exist competing publicly and privately 
owned utilities, the contrast between 
the buildings of the two concerns is 
often quite marked. 

Appearance of buildings and equip- 
ment is not one of the more important 
factors influencing public attitude to- 
ward a utility, but it may have more 
weight in this respect than is commonly 
appreciated. Just as people like to trade 
at a department store that is housed in 
a beautiful building and which (in 
peace time) delivers its merchandise in 
late-model trucks and vans, just so do 
consumers like to deal with a utility 
whose buildings and equipment are at- 
tractive. If utility corporations general- 
ly were not paying as much attention 
as they are to the exterior design of 
their substation buildings and to the 
landscaping of the grounds about these 
buildings, it is quite possible that this 
factor might rate higher than fifth place 
in our list. 


FINANCIAL success. The first 

¢ time a group of utility executives 
told me that the public liked to deal 
with a utility that was financially suc- 
cessful I found it difficult to understand 
why this factor should favorably influ- 
ence public attitude toward the power 
company. Apparently, however, the 
same psychology applies in this instance 
as in the case of handsome buildings 
and equipment. In a nation in which 
the ability to make money always has 
received some measure of approbation, 
it would seem that its citizens like to do 


business with a concern, the manage. 
ment of which is sufficiently capable to 
permit it to make money for its stock- 
holders. 

Looking at the reverse side of the 
picture, I can appreciate that the pub- 
lic might dislike to do business with 
any concern that gave every external 
indication that it might fold up at any 
minute. It may well be that the financial 
success of any utility is a factor in de- 
termining the attitude of the public to- 
ward that utility. 


I“ specific instances there may well 
be other factors that will influence 
the electric utility’s public relations. 
Undoubtedly, the past history of the 
utility that has been in business for a 
long time, particularly with reference 
to its record for fair dealing with its 
consumers and with its employees, will 
have a definite bearing on public atti- 
tude. Likewise, the degree to which 
local politicians have been able to in- 
still the public ownership idea into the 
minds of the citizens must be taken into 
consideration. 

Nevertheless, if we may assume that 
government will cease to bring unfair 
pressure to bear against the privately 
owned utility during the next few 
years, the management of these utili- 
ties certainly will do well to check its 
public relations in terms of the six fac- 
tors enumerated above. No amount of 
long-standing public ill-feeling or of 
agitation by local political interests can 
continue to have any serious effect on 
the public attitude toward the utility 
that is conducting a sincere and intelli- 
gent public relations campaign along 
the lines we have here outlined. 
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Wire and Wireless 
Communication 


HE Federal Communications Com- 

mission on January 26th announced 
that following negotiations with the 
American Telephone and Telegraph 
Company, the Bell system agreed to an 
annual reduction in interstate rates, 
effective March 1, 1944, of approxi- 
mately $8,000,000. Most of the reduction 
—over $5,600,000—will be derived from 
an agreement to place the night rate in 
effect beginning at 6 P. M., instead of 7 
P. M., on interstate calls, as presently 
provided in Bell system tariffs. 

At the same time an estimated $2,350,- 
000 savings annually will accrue to users 
of teletypewriter message service with a 
reduction, effective March lst, in the 
overtime rates on interstate TWX mes- 
sages. 

The additional hour from 6 to 7 P. M. 
for placing long-distance calls at the 
lower rate represents potential savings to 
all telephone users but is expected to 
benefit most the men and women in the 
armed services and in war industries 
away from home. The extra hour at the 
lower rate gives these people a better 
chance of completing their long-distance 
calls during the evening. At the same 
time, it is expected to relieve somewhat 
the peak traffic load which usually ties 
up the toll lines during the early evening 
hours by spreading that traffic over a 
longer evening period. The public is 
again urged to refrain from making any 
but absolutely essential long-distance 
calls during the hours from 6 to 10 P. M. 
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The reduction in rate on teletypewriter 
exchane messages will be realized by a 
cut on overtime charges from one-third 
to one-fourth the initial period rate on 
all TWX messages for which the initial 
period charge is over 30 cents. Benefits 
from this reduction will flow largely to 
the United States government and to war 
industry subscribers. The U. S. govern- 
ment alone accounts for 50 per cent of 
teletypewriter message use. 

A year ago last month, the commission 
announced the largest single telephone 
rate reduction in Bell system history. 
That reduction cf, last January, 1943, 
provided approximately $34,700,000 an- 
nually in immediate savings to the pub- 
lic through a cut in overtime charges on 
all interstate long-distance calls and 
through reductions in rates charged for 
interstate leased private line telephone, 
telegraph, and radio program transmis- 
sion services. 


e 4 HE foregoing reductions were in ad- 
dition to an annual $1,700,000 sav- 
ing to the telephone-using public to 
fill, expected to result from the elimi- 
nation of so-called surcharges collected 
by hotels, clubs, and apartment houses 
throughout the country on interstate and 
foreign long-distance telephone calls. 
Through an agreement reached with 
the Bell telephone system on January 
22nd the FCC announced the filing of 
tariffs of Bell system companies pro- 
hibiting the collection.of such surcharges 
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on interstate long-distance telephone 
calls, effective February 15th. The agree- 
ment did not by its terms immediately 
affect the independent companies han- 
dling interstate long-distance  cails 
through their local exchanges, where 
hotels in independently served communi- 
ties impose surcharges. However, it was 
expected that larger independents having 
any substantial amount of hotel business 
of this nature would voluntarily file simi- 
lar tariffs prohibiting the surcharges. 

Neither did the FCC-Bell agreement 
affect surcharges on intrastate long-dis- 
tance calls and surcharges on local ex- 
change calls now commonly levied by a 
number of hotels. In New York state 
where the public service commission has 
for several years regulated such sur- 
charges on both local exchange calls and 
intrastate long-distance calls, Chairman 
Maltbie declined to say whether there was 
any immediate prospect of changing the 
present practice. 

In the District of Columbia, announce- 
ment of the FCC-Bell agreement on the 
elimination of surcharges was followed 
by the refusal of the utilities commission 
of the District of Columbia to allow the 
Chesapeake & Potomac Telephone Com- 
pany, serving the nation’s capital, to file 
tariffs permitting the collection by 
a hotel, club, apartment house, etc., 
of a surcharge of 5 cents in addition 
to the regular charge for calls made 
from pay stations. There was also a pro- 
vision for a surcharge not to exceed $1 
a month for resident guests who pay a 
flat charge for telephone service. Such 
surcharges could be collected only by 
hotels, clubs, apartment houses, etc., sub- 
scribing for PBX service. 

It was noted that the Bell system com- 
panies have thus avoided continuation of 
what the FCC found to be a “constructive 
‘ agency” on the part of hotels, apartment 
houses, and clubs which have heretofore 
imposed surcharges on their guests for 
room calls over their private communica- 
tion systems. It was also observed that 
the Bell system proposes to deal different- 
ly with interstate calls as distinguished 
from intrastate calls, prohibiting sur- 
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charges on the former and limiting but 
not necessarily removing surcharges on 
the latter. 


* * * * 


O* January 20th in New York city 
an interesting round-table discus- 
sion developed during the annual meet- 
ing of FM Broadcasters, Inc. Govern- 
ment and industry experts, representing 
various phases of FM activities, replied 
to a large number of questions which had 
been submitted in advance. 

James Lawrence Fly, chairman of the 
Federal Communications Commission, 
warned the six hundred radio engineers, 
program men, and station owners of the 
country attending the New York meet- 
ing that radio needs some long-range 
planning to be ready for the benefits of 
frequency modulation after the war. The 
broadcasters, he went on, will have to 
raise the quality of programs “if full ad- 
vantage is to be taken” of this new noise- 
free medium of transmission. Mr. Fly 
said: 

To capture anything approaching the bene- 
fits of FM you must have high quality. High 
fidelity is not needed to transmit the cheap 


emotional droolery of the soap operas, or to 
get the odds on the seventh at Hialeah. 


Radio, he added, should get started to- 
day to determine what the future stand- 
ards of broadcasting ought to be. 

“FM is come of age and has come to 
stay,” he said. “Without a doubt it will 
have a place of ever-increasing impor- 
tance in radio which no one of us can 
stop. The great opportunities of it pre- 
sent a challenge ; the greatest danger may 
be hurry-up schemes of mass production. 
FM now stands on the threshold of as 
tremendous a development as did stand- 
ard broadcasting methods in 1920.” 

Among the other uses to which FM 
will be applied, he added, are vast sys- 
tems of point-to-point communications, 
facsimile, systems for fire departments, 
and all kinds of emergency intelligence. 

During his talk, Mr. Fly read a letter 
from President Roosevelt conveying 
“good wishes to all the broadcasters who 
are assembled to plan the future of FM 
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throughout the country,” which the 
President called the basis “for a broader 
and improved broadcasting service to the 
people of this country.” 


HE most noteworthy development 
‘- the meeting appeared to be an 
announcement by FCC Chief Engineer 
Jett that FM and television are looked 
upon as competitive and different serv- 
ices rather than mutually exclusive ones. 
Mr, Jett discarded the idea that FM 
should utilize the sound track of tele- 
vision channels when television is not 
using the same. Of special interest to 
the telephone industry was Mr. Jett’s 
further prediction that when radio re- 
laying of FM and television programs 
becomes feasible on a nation-wide basis 
it will probably be carried by a public 
utility carrier such as the American Tele- 
phone and Telegraph Company or 
Western Union, or an entirely new com- 
pany or a combination of them, rather 
than by the networks themselves. 

Others participating in the channel dis- 

cussion in addition to Mr. Jett were 
Major Edwin H. Armstrong, father of 
FM; Walter J. Damm, president of FM 
Broadcasters, Inc., who presided; John 
Shepard, 3rd, of the Yankee Network: 
George Adair, assistant chief engineer 
of the FCC; Philip G. Loucks, Wash- 
ington attorney; C. J. Jansky, Jr., of 
Jansky & Bailey, Washington, consult- 
ing engineer to FMBI; and Lieutenant 
Commander Paul A. De Mars, now with 
the Navy Bureau of Aeronautics. 
_Dr. Jansky discussed the cost of set- 
ting up and operating FM stations, as did 
Major Armstrong. The latter said that 
operating cost of his station, based on 
8000 hours of operation experience at 
40-kilowatt output, had averaged about 
$2.50 an hour, of which 30 cents was for 
tube replacement and the most for 
power charges. 

Chief Engineer Jett did not think that 
there would be any great increase in the 
number of FM stations in the near future 
because of the prevailing military re- 
Strictions, 

Government experts were unable to as- 
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sure the convention that FM will con- 
tinue to occupy its present frequency 
range on the spectrum (45-50 mega- 
cycles), although Chief Engineer Jett 
favored at least a doubling of the avail- 
able frequencies. 

Dr. Jansky said there is no evidence to 
prove that FM’s present position on the 
spectrum is not the best place for it and 
that there is plenty of evidence to prove 
that it is. Mr. Adair of the FCC staff 
disagreed with this view but said that the 
FCC is still studying the possibility of 
moving FM to some other part of the 
radio spectrum, although no decision on 
that point has been reached. 

Mr. Jett questioned the wisdom of “in- 
stalling FM, probably operating it at a 
loss for a few years and then junking it 
in favor of television.” He also questioned 
the wisdom of letting’ FM operate on tele- 
vision sound channel (which also is 
FM) during off-hours for television 
broadcasts. There should be no need to 
junk FM in favor of television, Mr. Jett 
said, nor to limit its hours of operation 
to suit the convenience of television. In 
other words, he regards FM and tele- 
vision as not competitive and therefore 
FM should stand on its own feet as an 
oral broadcasting service. 

Referring to the problem of radio re- 
lays for television as well as for FM, 
Mr. Jett pointed out that telephone and 
telegraph companies are monopolies 
operated under government supervision 
and that radio relays might well fall into 
the common carrier class. He said that 
recent improvements in high-quality wire 
lines and coaxial cables make it question- 
able at this time whether these services 
may not prove superior to radio relays 
for nation-wide programs for FM and 
television. The question, he said, will 
probably be one for Congress to decide. 


>’ * * * 


ECTION 214(a) of the Communica- 
tions Act has been interpreted by the 
FCC as authorizing it to pass on appli- 
cations to construct carrier systems to 
provide additional facilities for interstate 
communication. This decision was made 


FEB, 17, 1944 





PUBLIC UTILITIES FORTNIGHTLY 


in connection with an application by the 
American Telephone and Telegraph 
Company and the New York Telephone 
Company for authorization of con- 


struction of type K carrier systems be- - 


tween New York and Boston. 

The telephone companies at the public 
hearing had argued that the commission’s 
approval was necessary only where new 
wires were constructed and was not 
necessary where new channels of com- 
munication were obtained from existing 
wires by the mere introduction of carrier 
systems. The commission held, however, 
that it would require all companies to 
furnish full information concerning car- 
rier projects for which application re- 
questing authorization had not been 
made. Apparently this was the first 
formal case where the FCC has in- 
terpreted new construction provisions of 


§ 214(a). 


* * * * 


HE House approved its Appropria- 

tions Committee recommendations 
on an $8,500,000,000 measure for opera- 
tion of the government’s independent 
offices in the fiscal year 1945, and in so 
doing all but eliminated the Federal Com- 
munications Commission’s controversial 
radio intelligence division. The committee 
cut the FCC’s radio intelligence division 
appropriation by $1,000,000 in a move 
expected, if Congress approves the re- 
duction, to force transfer of its functions 
to the War and Navy departments, which 
many FCC critics have contended should 
have been handling radio intelligence all 
along. 

FCC Radio Intelligence Division ac- 
tivities affected by the bill included 
direction finding, location of enemy 
transmitters abroad and at sea, inter- 
ception of foreign radio traffic, excluding 
voice ; detection, location, and suppres- 
sion of clandestine or illegal stations ; the 
giving of radio and direction finding 
navigational aid to ships and aircraft; 
monitoring of Army and Navy com- 
munication circuits; and maintenance of 
distress frequency watches. 


The FCC had asked $1,868,000 for 


this division. The $1,000,000 reduction, 
the committee said, was specifically aimed 
at war activities which the committee be- 
lieves should be transferred to the armed 
forces as recommended on February |, 
1943, by Admiral William D. Leahy. The 
committee report included an unsigned 
executive order which would have ac- 
complished this purpose. 

The committee also lopped an addi- 
tional $654,000 from the total FCC ap- 
propriation, including a $500,000 reduc. 
tion from the $1,219,240 request for the 
foreign broadcast intelligence service, 
which prepares digests of foreign broad- 
casts for government departments and 
agencies. 


* * * * 


Epcar Hoover fended off a 2-hour 

e question barrage about the Federal 
Bureau of Investigation’s relations with 
the Federal Communications Commis- 
sion last month, telling a House com- 
mittee that a presidential order prevents 
him from discussing matters affecting na- 
tional security. 

But that did not keep Eugene L. Garey, 
counsel for the Lea committee investigat- 
ing the FCC, from reading a series of 
letters between Chairman James L. Fly, 
of the commission, Frances Biddle, At- 
torney General, and Mr. Hoover about 
the FBI’s efforts to obtain 250,000 fin- 
gerprints of radio and communications 
workers from FCC files before the Pearl 
Harbor attack. 

Nor did it keep Mr. Garey from get- 
ting into the record other questions to 
Mr, Hoover, although the reply was a 
monotonous “I have been advised to de- 
cline to answer.” 


HAIRMAN Clarence E. Lea, Demo- 

crat of California, told the witness 
that the President had no authority to 
grant a blanket exemption to keep the 
witness from testifying, and Hugh B. 
Cox, Assistant Attorney General, was 
asked to confer with Mr. Biddle on the 
scope of the President’s directive, which 
the Army and Navy also have invoked 
before the committee. 
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Financial News 


and 
Comment 


By OWEN ELY 


Codperative Attitude of Holding 
Companies Pleases SEC 


N its annual report to Congress, com- 

prising 69 pages of text and 64 pages 
of tables and charts, the SEC refers to 
a more conciliatory attitude between 
SEC and the holding companies. In 
contrast with former reports, SEC now 
praises holding company executives for 
their apparent recognition “of the prac- 
tical advantages of compliance with the 
act and the increasing codperation that 
has developed in the formulation and fil- 
ing of plans for carrying out the per- 
formance of the act. . . . In steadily in- 
creasing numbers the holding companies 
are filing applications and plans under 
§ 11 (e) and other appropriate sections 
of the act to comply with § 11 (b), and 
alarge number of applications and plans 
for complete or partial compliance with 
§ 11 have been or are being consum- 
mated. . .. The momentum of bringing 
these proceedings to a successful conclu- 
sion will increase at an accelerated rate, 
because both the industry and the com- 
mission are now in a position to realize 
upon the time and effort already ex- 
pended.” 
_ While the commission held that “there 
1s a reasonable prospect of substantially 
completing the task in the near future,” 
this appeared somewhat overoptimistic. 
None of the large holding companies has 
yet been completely dissolved. While the 
work has been expedited in 1943-4: as 
compared with the tedious pace of earlier 
years, there is room for further accelera- 
tion if the many problems still confront- 
ing the commission are to be disposed of 
at a reasonably early date—say by the 
end of 1946. Court appeals might further 
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delay individual issues for many years, 
depending upon the speed of judicial re- 
view. 


geo of current delays on the part 
of the commission are (1) the six 
months or more required to complete the 
findings, opinion, and order in the geo- 
graphical integration proceeding against 
Middle West Corporation, which only 
partially clears up the status of that sys- 
tem; (2) lack of any news regarding 
North American Company’s elaborate 
plan, though the commission received 
favorable press comment on the speed 
with which the hearings were conducted 
last September; (3) failure to iron out 
rumored minor issues to dispose of the 
United Gas recapitalization plan, which 
was reported again approaching an 
agreement last fall after a delay of sev- 
eral years. On the other hand, the com- 
mission has occasionally surprised the 
utility industry by its bursts of speed in 
dealing with particular issues, as con- 
trasted with some pretty long delays in 
previous years. 

Possible reasons for the somewhat 
irregular tempo and policies reflected in 
the commission’s findings and decisions 
are that there have been some difficulties 
in the past in reconciling basic differ- 
ences of opinion among the commission- 
ers and in establishing precedents for the 
guidance of the staff and the commission. 
While progress has apparently been 
made in ironing out some of these diffi- 
culties, some current delays are doubtless 
still traceable to these factors rather than 
to lack of zeal or efficiency on the part of 
the analytical staff. 

In any event, the commission in the 
past year has indicated a more reason- 
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able and practical point of view (from 
the standpoint of the industry and of 
Wall Street) in aiding the efforts of the 
industry to progress toward the objec- 
tives set by the act. The year 1943 
marked the first year in which no sale of 
securities was prohibited through a stop 
or refusal order (under the Securities 
Act of 1933). The commission col- 
laborated with holding company execu- 
tives to expedite sale of operating com- 
pany stocks, taking advantage of the 
present relatively favorable market op- 
portunity (as contrasted with the un- 
favorable market of 1941-2). A specially 
constructive development was the refusal 
of the SEC to permit sale of Virginia 
Public Service for a nominal amount by 
General Gas & Electric, and the en- 
couragement given to Engineers Public 
Service to purchase the property at a 
larger amount for merger with Virginia 
Electric & Power (though final approval 
has not yet been granted for the deal). 


HILE the commission’s policy on 

competitive bidding has wobbled 
somewhat, it has given stronger evidence 
in the past year of a desire to expedite 
refunding and _ recapitalization pro- 
grams—as, for example, in the Illinois 
Power Case—instead of indefinitely de- 
ferring or flatly refusing to approve such 
undertakings merely because they may 
not completely solve all problems in- 
volved. 

One handicap in attempting to inter- 
pret and appraise the work of the SEC 
is its lack of a real public relations de- 
partment, as well as the frequent long 
delays in preparing releases for general 
distribution. In earlier years some of 
the commissioners wrote freely for pub- 
lication regarding their objectives, 
methods, and policies. In the past year or 
so there has been less attempt on the part 
of commissioners to discuss publicly the 
work they are doing. Now that in- 
creased progress is being made, it would 
seem worth while for the commission to 
take the utility industry and the invest- 
ing public somewhat more into its confi- 
dence. If an impasse is reached in dis- 


cussions with utility executives over ay 
important recapitalization plan, for ex. 
ample, or a deadlock has developed within 
the commission itself, might not some. 
thing be gained by revealing the true 
state of affairs, in order that the invest. 
ing public’s reaction may be obtained, 
and the deadlock broken by some fresh 
approach to the whole problem? Most 
of the commission’s tough decisions 
have to do with determining the respec- 
tive rights of various types and classes of 
security holders, and how best to satisfy 
those rights in the priority to which they 
are entitled. A frank confession of the 
difficulties involved in administering the 
act might occasionally open up a wider 
range of discussion of the issues in- 
volved, with a fresh viewpoint and new 
guidance for the commissioners. After 
all, the commission does not function as 
a court but as an administrative body, 
and as such its internal proceedings need 
not be entirely sub rosa, 


¥ 


Supreme Court Again Supports 
The FPC 


HE approval of the policies and reg- 
ulations of the Federal Power Com- 
mission indicated in the Supreme Court's 
decision in the Hope Natural Gas Case 
in the field of rate valuation was supple- 
mented in the field of accounting regula- 
tions by the recent Northwestern Electric 
Company decision. The uniform system 
of accounts prescribed for interstate 
utility companies by the Federal Power 
Commission (and adopted by many of 
the state commissions) was upheld as 
applying also to those utilities in inter- 
state commerce which do not require 
FPC licenses in order to operate. 
Northwestern Electric Company, sub- 
sidiary of American Power & Light in 
the Electric Bond and Share system, had 
appealed a $3,500,000 “write-off” order 
issued by the FPC. The company had 
held that the present fair value of the 
property, if recognized, would eliminate 
the necessity for any write-off. ; 
The court’s decision, which was unant- 
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volved being the smallest since 1937, the 
first year when these figures became 
available. 


HE table on page 234 lists the 

more important utility offerings of 
1943 with their subsequent market trend. 
Use of the recent bid price for com- 
parison with the offering price makes 
the showing a little less favorable than 
had a recent sale price been used. It is 
interesting to note that, despite the un- 
favorable trend of the bond market in 
the last half of 1943, several issues of- 
fered in the first half make a better show- 
ing than the subsequent offerings. This 
was perhaps due to the fact that these 
were considered “weak” or “unpopular” 
offerings and were priced very reason- 
ably to stimulate institutional demand. 
Later realization of their attractive sta- 
tistical position thus resulted in a fair- 
sized advance. The same was true of the 
Utah Power & Light issue in December, 


which received a relatively high coupon 
rate because of the company’s combina- 
tion of troubles—a heavy write-off, a 
sharp rate cut, failure of the first f- 
nancing plan, and the heavy bond maturi- 
ties faced in 1944. On the other hand, 
the California Electric Power 33s were 
priced without due regard for their “un- 
seasoned” character and the compnay’s 
rather poor statistical background. The 
Delaware Power & Light 3s, a “quality” 
issue, were overpriced apparently due to 
the keenness of bidding for this popular 
institutional issue. 

The record as a whole seems to make 
a rather unfavorable showing for com- 
petitive bidding, under which most of the 
bonds were priced for offering. 


¥ 
Pending Utility Financing 


HE only important 1944 financing 
to date were the two Florida Power 
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& Light issues—$45,000,000 first 34s of 
1974 at 1053 and $10,000,000 debenture 
41s due 1979 at 100.462, offered January 
12th by a syndicate headed by First Bos- 
ton Corporation. Further offerings 
have been deferred pending conclusion 
of the war bond drive around the middle 
of February. Issues which may be of- 
fered during February and March in- 
clude the following: $4,300,000 Central 
Ohio Light & Power first 34s of 1974; 
$5,000,000 Northern States Power 
(Minnesota) first mortgage bonds due 
1974; and $6,600,000 Public Service of 
Oklahoma first 3}, due 1971. 

The $16,500,000 Florida Power 
Corporation first mortgage bonds due 


1974 were registered with the SEC 


January 27th. The issue is to be supple- 
mented by a private sale of $4,000,000 
34 per cent debentures to the John 
Hancock Mutual Life Insurance Com- 
pany. The company, a subsidiary of 
General Gas & Electric in the Associated 
Gas system, has merged with Florida 
Public Service Company. 

Michigan Consolidated Gas last No- 
vember registered $38,000,000 first 34s 
of 1968 and 40,000 shares of 42 per cent 
preferred stock, but, due to difficulties 
over the heavy franchise tax on gross 
revenues imposed by the city of Detroit, 
the issue has been postponed and the 
offering schedule remains indefinite. 

Oklahoma Natural Gas is considering 
a refinancing plan, including bonds and 
preferred stock. The offering appears 
slated for early March. The Laclede 
Gas bond refunding, which has been be- 
fore the SEC since last summer, remains 
on the indefinite list; completion of the 
refunding will probably be followed by 
a sale of the common stock to further 
the dissolution program of Ogden Cor- 
poration. 

Pending common stock offerings in- 
clude Central Illinois Electric & Gas by 
Consolidated Electric & Gas, and Caro- 
lina Power & Light and Birmingham 
Electric by National Power & Light. 
National had previously intended to dis- 
tribute these issues to its own stock- 
holders, and had almost completed ar- 
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rangements for doing so when the SEC 
apparently “threw a monkey wrench” 
into the program by reviving its earlier 
idea that the stocks should be sold and 
the proceeds used (partly or wholly) to 
improve the capital structure of Pennsyl- 
vania Power & Light. 

Illinois Power Company is currently 
negotiating to sell $65,000,000 first 
mortgage and collateral trust bonds due 
1973 to a group of insurance companies. 
If consummated this will be one of the 
largest private utility “deals” on record. 
The issue was first intended for sale 
through competitive bidding, but en- 
countered difficulties, and the manage- 
ment accordingly has sought through its 
fiscal agents, First Boston Corporation, 
to handle the deal privately. Negotia- 
tions are reported to be progressing 
favorably. 

Commonwealth & Southern is re- 
ported to have plans under way for the 
refunding of Ohio Edison bonds. Sev- 
eral longer-range programs are under 
way. 


5 


Investors Fairplay League 


MEETING of utility stockholders 
was held in New York at the office 
of the “Investors Fairplay League” 
some weeks ago, and those present ap- 
proved a letter to be sent to every mem- 
ber of the House of Representatives 
petitioning them 
to take steps to bring the Boren resolution 
out of committee and to enact it into law 
promptly .. . we urge upon you two vital 
and urgent steps, to be made effective until 
one year after the end of the war: 
1. Suspend the “death sentence” clause (§ 
11 of the act). 
2. Suspend reclassification of accounts by 
‘the Federal Power Commission. 


The letter urged that such action 
would protect millions of innocent in- 
vestors from further heavy losses in 
market prices of their securities, and 
would also free utility executives’ time 
and energy to aid in the full prosecution 
of the war. A similar letter was also 
sent to all Senators. ~ 
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Niagara Hudson Power Plan to 
Be Revised 


HE public service commission of 
New York has refused to approve 

the merger and recapitalization plan of 
Niagara Hudson Power, principally on 
the ground that the proposed recapital- 
ization would not conform to the dras- 
tic write-offs in plant account and the 
$65,000,000 increase in depreciation re- 
serves considered necessary by the com- 
mission. President E. J. Machold has 
indicated that revision of the plan is be- 
ing considered. Every effort is to be 
made to preserve the corporation’s set- 
up as a unified system and to retain its 
benefits for investors and consumers. 

However, counsel for a committee 
representing about 10 per cent of the 
holders of the large issue of $1.60 sec- 
ond preferred stock of Buffalo, Niagara 
& Eastern (important subholding com- 
pany) is presenting to the SEC an ap- 
plication for a separate reorganization. 

The original difficulty which resulted 
in the cessation of preferred dividends 
by the two holding companies over a 
year ago, is now about to be ironed out. 
Niagara Falls Power Company is ex- 
pected within the next few weeks to com- 
plete a plant write-off of approximately 
$14,500,000, or somewhat less than the 
FPC originally proposed. Since this can 
be absorbed by adjustment of the com- 
mon stock equity of that company with- 
out further overhauling of the capitaliza- 
tion, the company can presumably re- 
sume common dividend payments. How- 
ever, since Buffalo, Niagara & Eastern’s 
balance sheet will not permit of absorb- 
ing the $14,500,000 write-off through 
common stock equity, it will be necessary 
to recapitalize that company before in- 
come can again flow to preferred stock- 
holders. It may prove necessary, there- 
fore, for holders of the second pre- 
ferred to accept not merely a reduction 
in par value of their stock but also par- 
tial or complete conversion into a com- 
mon stock status. 

There would therefore seem to be 
little advantage in separating Buffalo, 
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Niagara & Eastern from the remainder 
of the system, since it faces the same 
accounting problems and will obtain the 
same advantages of future refunding 
savings as other system companies. The 
major problem at the moment is the 
question of depreciation reserves. The 
National Association of Railroad and 
Utilities Commissioners is considering 
this problem. The SEC has not yet in- 
dicated its attitude. 


¥ 


Utility Taxes and Dividends 
Higa figures on dividend pay- 


ments for all utilities have been 
lacking until recently, when the FPC 
began publication of quarterly totals of 
taxes, dividends, and wages. In the 
third quarter of 1943 taxes aggregated 
$162,738,000 for all A and B privately 
owned electric utilities, as contrasted 
with $126,916,000 salaries and wages, 
and $66,154,000 common dividends. 
Thus taxes amount to 128 per cent of 
wages and 245 per cent of payments to 
common stockholders. 

Total taxes were made up as follows: 
excess profits, $44,801,000, an increase 
of 28 per cent over last year; income 
taxes, $45,372,000, a decrease of 8 per 
cent (due to last year’s overaccrual) ; 
other Federal taxes, $16,226,000, a gain 
of 6 per cent; state and local taxes, $56,- 
339,000, a slight decline from last year. 


Corporate Profits 





BILLIONS OF ' DOLLARS 
8 


























CORPORATE PROFITS ; 
Source: U. S. Department of Commerce estimates. 
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FINANCIAL NEWS AND COMMENT 


INTERIM EARNINGS REPORTS 


Flectric-gas Holding Companies 
American Gas & Elec. Consol. ........ 


American Power & Lt. (pfd.) Consol. 


American Water Works Consol. ...... 


Parent Co. 


Columbia G..& Be Consol... sccceese ses 
Com. & Southern (pfd.) Consol. ...... 


Elec. Bond & Share (pfd.) Parent Co. 


Elec. Pr. & Lt. (1st pfd.) Consol. .... 


Parent Co. 


Eng. Pub. Service Consol. ........... 


Parent Co. 


Federal Lt. & Trac. Consol. .......... 
L. 1. Lighting (pfd.) Parent Co. .... 
Middle West Corp. Consol. .......... 

Parent Co. 
Nat: Pests Et: Comsok ta ccc week edess 
Niagara Hudson Power Consol. ...... 
North American Co. Consol. ......... 

Parent Co. 
Nor. States Pr. (Del.) (pfd.) Consol. 


End of 
Period 


Nov. 
Nov. 
Sept. 
June 
Sept. 
Nov. 
Sept. 
Sept. 
Sept. 
Nov. 
Sept. 
Sept. 
Sept. 
Sept. 
Sept. 
Oct. 

Sept. 
Sept. 


Ogden ‘Corp: Parent C052 stcaes sae vos J 


Public Ser. Corp. of N. J. Consol. .... 
Std. Gas & Elec. (pr. pfd.) Consol. ... 


Parent Co. § 


United Gas Improvement Consol. ..... 


Parent Co. § 


United Lt @ Rys; Consoles .s.lecccdss 
Electric-gas Operating Companies 

Boston Edison 

Commonwealth Edison Consol. ....... 

Conn. Lt. & Power 

Cons; Edison N.Y. Cost. 2+ osisce cc 


Parent Co. 


Cons. -Gas of Balto. Consol. .......... 
Detroit Edison Contsol. 

Houston Lighting & Power 

Idaho Power 


Indianapolis P. & L. Consol. .......+0 2 


Pacific Gas & Elec. Consol. .......00. 
PlaGehgnie eleGe. as we cca bovis aed & eee 
Public Service of Indiana 
Public Service of Colorado 
San Diego Gas Ble ios. cocctes'ssice 
Southern California Edison 

Gas Companies 
Aimer: Uti Gio brac Gonsole. i occcces de 
Brooklyn Union Gas 
El Paso Natural Gas Consol. ........ 
Lone Star Gas (Gongols ....cccccccescs 
Oklahoma Natural Gas 
Pacific’ Lighting (Console cc. 55sec... see 
Peoples Gas Lt. & Coke Consol. ...... 
Southern Natural Gas Consol. ........ 
United Gas Corp. (1st pfd.) Consol. .. 


Parent Co. 


Washington Gas Light 
Telephone and Telegraph Companies 
American Tel. & Tel. Consol. ........ 


Parent Co. 
General Telephone Consol. ........... 


D)—Deficit or decrease. (a) Six months. 


Sept. 
Nov. 
Sept. 
Nov. 
Sept. 
Sept. 
Sept. 
Sept. 
Sept. 
Nov. 


Dec. 
Dec. 
Sept. 


12-month Period 
Last Prev. Inc. % 


$2.31 
8.94 
59 
16 
41 
8.58 
4.46 
12.27 
1.95 
1.67 
obs” . ee 
1.83 1.45 26 
5.63(c) 2.50(c) 127 
93(d) .81(d) 15 
.36(d) .26(d) 39 
95 .67 41 
30 43 D30 
1.75 1.81 D3 
120 148 D119 
6.38 6.60 D3 
.09(a) .03(a) 200 
1.10 1.22 D10 
12.35 10.38 19 
3.90 2.07 89 
48 55 Di3 
46 52 
1.70(b) 


2.24 
1.73 


me DO ee DY rt te 
WoO RAWUCDOD 
SREYVSESSER 
ino? WOWpyhUMDo 
ENR? BKVaAROVS 


Ne 
NOe 
go 0° 
ReNMn Pear e Nae 


‘Oo 

© 
Ne 

CAN 

ROW 


34 


1.53 
2.23 
3.30 
74 
2.87 
3.14 
6.31 
1.86 
18.65 
17.00 
2.36 


9.53 
9.08 
2.22 


8.90 
8.72 


4 
2.64 D16 


6% $ .57 
49 2.39 


3 


98 
2.79 


2.40 
2.29 


3-month Period 
Last 


Prev. Inc. % 


$.61 D6% 
3.18 D25 


38 


ll 


6 
91 


5 
14 


S ( (b) Assuming dissolution plan of United Light & Power is 
consummated, (c) After income appropriations. (d) Nine months. 
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What Others Think 


Slattery and Craig in REA Probe 


OBERT B. Craic, former deputy ad- 
ministrator of REA who resigned 
last May, denied before a Senate Agri- 
culture subcommittee that he at any time 
had considered formation of a private 
central buying organization through 
which household appliances could be pur- 
chased for local co-op members. 

Craig began his testimony before the 
subcommittee investigating REA on 
January 31st. Previously a memoran- 
dum by John A. Becker, former Wiscon- 
sin state REA administrator, had been 
placed in the record. It told of a pur- 
ported meeting at a luncheon in Wash- 
ington on December 14, 1940, between 
Craig and Becker, at which Craig alleged- 
ly outlined the plan for the central buying 
organization and, according to Becker, 
said that he intended to gain political 
control of REA from within or from 
without. 

Craig denied emphatically that he had 
ever had luncheon with Becker. In reply 
to a question from Counsel Carroll L. 
Beedy, Craig said he could not say that 
he knew Becker as a man of integrity 
and truthfulness. He denied he had told 
Becker he learned his politics from Harry 
Daugherty and said “of course not” 
when asked if he admired Daugherty. 

Craig testified that Becker had been 
given all of the engineering work on 
Wisconsin projects by former REA Ad- 
ministrator John M. Carmody, and that 
he had two meetings with Becker in 1939 
(after Carmody had left) regarding 
overriding engineering fees on Wiscon- 
sin projects. He said Becker wanted 4 
per cent for contracts for which other en- 
gineers were getting 3 per cent. He said, 
also, that Becker had asked for fees for 
work that he had not done. 

Regarding testimony in the record in- 
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dicating interference with plans and 
specifications after bids had been 
opened, Craig said he knew of no such 
interference which would have benefited 
the manufacturers of copper conductor, 
He pointed out that frequently plans and 
specifications were changed because of 
various situations arising as plans for 
local projects were being developed. 

Craig said that he was not an active 
candidate for administrator and that at 
no time did he tell Ward B. Freeman, 
former chief engineer of REA, that if 
Freeman would go along with him on 
copper conductor Freeman could get any- 
thing he wanted. He said he at no time 
discussed his appointment as REA Ad- 
ministrator with Paul H. Appleby, form- 
er Assistant Secretary of Agriculture. 

Craig identified himself as now em- 
ployed as the assistant to the vice presi- 
dent of Copperweld Steel Company. He 
said he was offered the position in May, 
1943, shortly before he resigned as REA 
deputy administrator. His duties are 
with the export division with a specific 
assignment in Mexico. 


“SUGGESTION” that REA, as a lend- 
A ing agency, should consider only 
the ability of a local co-op project to pay 
out and a report of Department of Agri- 
culture investigators indicating favorit- 
ism on the part of REA employees to 
copper interests in the selection of con- 
ductor shared equal prominence in ear- 
lier hearings before the Senate Agricul- 
ture subcommittee. 

The first phase of the hearings was 
ended on January 19th with testimony 
by Administrator Harry Slattery, who 
had refused to resign at the request 0 
Secretary Wickard and who has been 
virtually stripped of his duties by ap- 
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WHAT OTHERS THINK 


pointment of William J. Neal as deputy 
gdministrator with coOrdinating author- 


ity. 

"Stattesy testified only briefly before 
the committee. He will be recalled for 
further questioning later. 

Slattery was emphatic in his defense 
of the accomplishments of REA, despite 
the fact the record to date shows there 
were apparent irregularities on the part 
of some employees. The administrator 
said that the first time he had seen the 
report of the Department of Agriculture 
investigators was in the files of the Sen- 
ate subcommittee only recently. The re- 
port was made sometime ago. He said 
that had he been aware of the contents 
of the report which indicated favoritism 
to copper interests, he would have dis- 
charged several employees. 


EGARDING the “suggestion” with re- 
R spect to REA’s participation in 
judging projects, Slattery said it was re- 
ceived from Paul H. Appleby, former 
assistant Secretary of Agriculture, and 
that he considered it an order from his 
superior, inasmuch as REA then was 
operating under direction of Agriculture. 
Slattery said that as a result of the “sug- 
gestion,” he issued a directive along the 
lines proposed by Appleby. He added, 
however, that he believed it should be re- 
voked, but said that so far as the great 
majority of REA employees were con- 
cerned, he was sure that they had paid 
little attention to it. Rather, he said, they 
had followed the general purpose for 
which REA was set up—to bring elec- 
tricity to the farmers as economically as 
possible. He commented vehemently that 
“while there are a few black spots in 
REA, all is not black.” 

In response to a question from Sena- 
tor Shipstead, committee member, 
whether the extra cost of conductor was 
not considered in establishing a project, 
if such a project could not always be 
made to pay out by raising rates, Slattery 
answered: “Yes, but the answer is that 
REA has brought costs down continu- 
ously,” strengthening his contention that 
the Appleby suggestion had not been 


taken too seriously by the REA organi- 
zation as a whole. Slattery added that the 
many engineering accomplishments of 
REA far outweigh the few things that 
“are not right.” 

Slattery agreed with Committee Coun- 
sel Carroll L. Beedy that a few of the em- 
ployees of REA had benefited by the 
terms of the directive issued at the sug- 
gestion of Appleby. 

If he had had knowledge of the Depart- 
ment of Agriculture investigation and if 
he had been operating an independent 
bureau, he would have “immediately dis- 
missed” Guy Thaxton, chief REA engi- 
neer, and J. G. O’Shaughnessy, his as- 
sistant, as well as others, Slattery said. 


ouR other witnesses had preceded 

Slattery in the most recent of the 
hearings, supporting testimony given at 
the beginning of the investigation to in- 
dicate that some REA engineers were re- 
designing projects and otherwise ma- 
nipulating them to favor copper wire con- 
ductor over aluminum and other types 
which were less expensive, with the re- 
sult that the local co-ops were forced to 
incur greater obligations than necessary 
to construct their projects. These wit- 
nesses were Lieutenant Commander Ben 
W. Creim, USN, former western re- 
gional engineer for REA; L. A. Thomas, 
present head of the design and specifica- 
tions unit of REA; Henry Richter, 
former REA engineer and now chief 
electrical inspector for the Maritime 
Commission; and Ward B. Freeman, 
former chief engineer of REA and now 
with the Maritime Commission as as- 
sistant to Commissioner John Carmody, 
former REA Administrator. 

Richter testified that Stanton Hertz, 
president of the Copper Wire Engineer- 
ing Association, had told him that REA 
should not use ACSR (aluminum) be- 
cause “it was so unreliable and would 
give terrifically high maintenance cost.” 
This in the face of a report placed in the 
record previously showing that mainte- 
nance costs of copper conductor were ap- 
proximately three times as high as 
aluminum. 
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Richter told of differences with Thax- 
ton over specifications—particularly as 
they obtained to an accessories clause. He 
explained that the accessories clause, 
which provided protection to the proj- 
ects, was so strict that it would increase 
the cost of installing copper wire. 


SS CrEIM told of the inten- 
sive training program conducted 
for new REA engineers. He said em- 
phasis was placed on getting the work 
done at as low a cost as possible in con- 
trast with the general practice of private 
utilities in the past. He said Craig 
worked very closely with the new engi- 
neers. He told also of the influence of 
the Copper Wire Engineering Associa- 
tion upon young field engineers and proj- 
ect engineers throughout the country. He 
recited specifically the difficulties in- 
curred on a project at Spokane, Wash- 
ington, in getting the engineers to pre- 
pare a fair set of plans and specifications 
on a competitive basis. Finally, he was 
forced to settle the matter in meetings 


with the local co-op officials. 

Creim testified that in 1939 the engi- 
neering and other divisions of REA were 
partially reorganized and Craig was 


made acting administrator. M. M. 
Samuels was made chief engineer, and 
he, Thaxton, and Craig worked together. 
Creim said there was a tendency to favor 
the offers of the Copper Wire Engineer- 
ing Association. 


A. THomas, the only other present 

e employee of REA except Slattery 
who had testified at this writing, was 
emphatic in his contention that improper 
methods were used in drawing up 
specifications for some projects, to the 
benefit of copper conductor. He told of 
a project in Texas (Texas-99-Jones) on 
which the local co-op wanted aluminum, 
but that so much pressure was put on it 
that the specifications were ultimately 


changed and copper was used as the 
conductor. Considerable maintenance 
trouble was experienced thereafter, he 
said. He told also of the removal of a 
clause in the contract on this project 
which would have made the copper wire 
manufacturers responsible for the con- 
ductor and for the accessories. He said 
this was done because an investigation of 
the project had revealed that much of the 
difficulty with maintenance had resulted 
from failure to use the proper type of 
suspension rods on poles. These were 
not included in the copper bid, he said, 
because the cost would have been too 
high. He emphasized also that engineer- 
ing orders were frequently issued in 
direct violation of the manual of pro- 
cedure issued by REA. 

Freeman testified to the forced use of 
copper on four specific projects (In- 
diana, Tennessee, Iowa, Missouri). In 
each instance, it was pointed out, the ulti- 
mate cost to the co-op was considerably 
increased later to handle the capacity, 
called for a line capable of serving each 
co;op member with only 60 kilowatt 
hours per month, rather than 100 kilo- 
watt hours, as originally provided. Asa 
result, the size of the wire had to be 
increased later to handle the capacity, 
at a higher cost to the co-op. 


REIM, Richter, Thomas, arid Free- 
man all testified that the directive 
issued by Slattery at the “suggestion” of 
Appleby limiting REA’s supervision of 
project costs so long as they could pay 
out was improper and wholly out of har- 
mony with the purpose for which REA 
was set up—to bring electricity to farm 
homes at the lowest cost consistent with 
good construction. They testified such a 
policy opened the way for manipulation 
of specifications so that high-cost con- 
ductors could be used so long as the proj- 
ect engineer could submit a statement 
that the project would pay out. 





“I woutp rather be two months late in reconversion than five minutes 


late in military production.” 


—Donatp M. NEtson, Chairman, War Production Board. 
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AFTER THAT IF NO ONE CLAIMS IT, WE CAN HAVE IT” 


A New Utility Concept of International 
Monetary Exchange 


G - recent appointment of an inter- 
national advisory committee to con- 
sult on utility matters with United Na- 
tions Relief and Rehabilitation Admin- 
istration has led to some interesting 
speculation as to whether, through the 
activities of UNRRA or otherwise, there 
will be a postwar European market for 
American utility products, both of the 
heavy duty and home appliance varieties. 
This committee is composed of OWU 
Chief Julius A. Krug; Sir Henry Self 
of Great Britain, deputy United King- 
dom member of CPRB; and Dr. T. H. 
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Hogg, chairman of the Hydro Electric 
Power Commission of Ontario. 

Its function is to consider how much 
and to what extent British, Canadian, 
and American public utility supplies 
may be allocated for the purpose of re- 
habilitating devastated areas in Europe. 

Of course, it is elementary that before 
food, clothing, and other relief supplies 
can even be moved into reconquered terri- 
tory after the hostilities cease, railroads, 
communications, water, gas, and electric 
services have to be put back into service, 
at least on a limited basis. Some such 
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military rehabilitation of utility service 
has already been conducted, as a purely 
military operation, by our Army in its 
progress through Italy. It was done with 
American equipment and supplies. Also, 
there is the fact that German manufac- 
turing plants, such as Siemenstaadt near 
Berlin, which have previously serviced 
large sections of European utility serv- 
ice areas have been destroyed. 


agers aside the difficult problems of 
relief administration as such, the 
question has been raised whether there 
might develop an opportunity for mov- 
ing American public utility products into 
European markets which have heretofore 
been closed to them by a pretty tight 
form of economic control in the hands 
of continental interests. Heretofore, 
also, the wide variation of equipment 
standards, such as bus tire sizes, transit 
track and trolley items, voltages and 
cycles, telephone dial and switchboard, 
and similar Topsy-type of plant evolu- 
tion among European utilities, have often 
made the promotion of American stand- 
ard utility equipment in prewar Europe 
an almost prohibitive task. 

Now that many of these gingerbread 
utility systems have been destroyed, or 
will be destroyed, before the shooting is 
over, there is doubtless an opportunity 
for postwar Europe to reconstruct its 
utility systems with the, objective of 
reaching the same free and easy uniform- 
ity that we have in America today. In 
America a mechanical icebox, gas range, 
radio, or whatnot, purchased in San 
Francisco, can be shipped to Portland, 
Maine, or almost any way station be- 
tween those two points without giving 
thought to any technical difficulty that 
might arise when the appliance is hooked 
up. 
But more difficult, perhaps, than even 
the technical barriers which have pre- 
viously hampered American utility 
manufacturers in the European markets 
are the .economic barriers resulting 
from the wide disparity which exists be- 
tween the American dollar and foreign 
exchange. A very good, serviceable ra- 
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dio, for example, which sold for $50 be- 
fore 1942, was commonly purchased by 
American workers out of a single week’s 
pay envelope without giving too much 
thought to the matter. The same Ameri- 
can product shipped to prewar France 
and sold in terms of francs at the prevail- 
ing exchange might well have represented 
the entire earnings of the average French 
worker for an entire month or more. 


U is for this reason that a recent article 
in The Journal of Accouniancy (De- 
cember, 1943), entitled “The Value of 
Foreign Money” by Knud Fick, proposes 
an interesting and quite revolutionary 
plan for leveling the real barriers of 
foreign exchange so that American com- 
merce can go into international fields 
which it had never dreamed of. The 
author of this thought-provoking article 
is an economic analyst of New York city, 
who has been associated with American 
public utilities for nearly two decades. 

The crux of Mr. Fick’s proposal is to 
attack the notion which Americans have 
always had of “low earning power” in 
other countries. When we hear that pre- 
war Chinese or Burmese slaved for 10 
cents a day or some such trifling sum, we 
are immediately inclined to give up the 
idea that there could ever be a market in 
such places for many of our American 
products. Perhaps in such extreme cases, 
there won’t be very much of a market for 
years to come. But in less extreme cases, 
Mr. Fick points out that the notion of 
“low earning power” is an illusion of 
relativity. 

The Paris workers’ wages seem low to 
us simply because of arbitrary or depre- 
ciated exchange rates. And so Mr. Fick 
presents his so-called “parity purchasing 
power” (PPP) system of exchange 
rates which would have the effect of 
equalizing price levels throughout the 
world. A simple example shows how the 
mechanics of Mr. Fick’s parity purchas- 
ing power would apply: 

If the average Frenchman (including 
female and junior workers) earned some 
5,000 francs per year, and if the average 
American earns $500 a year, then the ex- 
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change rate under Mr, Fick’s plan would 
be $500 is equal to 5,000 francs. That 
would make the franc worth 10 cents. It 
would make the Frenchman’s 5,000 
francs precisely as valuable for purposes 
of international trading as the Ameri- 
can’s $500. 

The average per-capita income de- 
termines general price level, says Mr. 
Fick, in automatic agreement with na- 
tional standards of living and in turn con- 
trols the general production level. There- 
fore, his so-called “PPP” rates of 
foreign exchange would tend to make the 
purchasing power of all nations reason- 
ably uniform and national standards of 
living would tend to become a matter of 
personal preference rather than a dic- 
tate of economic necessity. 


Hus, if we were to trade our 

American radio, costing $50 each, 
against 4 cases of reasonably good 
French champagne (which commonly 
sold at 10 francs a bottle in prewar 
France), the American radio would seem 
just as cheap to the Frenchman as it does 


to the American. For in either case the 
price of the radio (or the champagne) 
would amount to the same 10 per cent of 
the average French or American income. 
Then, by the same token, the champagne 
would seem no cheaper to us than to the 
Frenchman. 

In other words, under this proposal we 
should be easing our export trade enor- 
mously but in large measure at the ex- 
pense of having to pay something more 
for our imports. The chief gain from the 
U. S. angle would be in eliminating an 
international envy, promoting interna- 
tional fair trade, preventing the necessity 
of “dumping,” exploitation, subnormal 
living standards — all small intangible 
factors, but well worth our considera- 
tion if they could delay World War III 
indefinitely. 

Mr. Fick advances his scheme modest- 
ly for what it is worth, and with no illu- 
sion that America will volunteer to de- 
valuate the dollar some 50 per cent or so 
forth with respect to the franc, the lira, 
the krone, the yen, or to some extent the 
pound sterling.- Thus basically his plan is 


ANNUAL COST OF CERTAIN FOREIGN LIVING STANDARDS APPROXIMATELY 
EQUIVALENT TO THAT OF UNSKILLED “FORD” WORKER. COMPILED BY 
INTERNATIONAL LABOUR OFFICE AS OF JANUARY, 1931 
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* Rough Estimate. 
Source : International Labour Office, “A Contribution to the Study of International Compari- 
son of Costs of Living,” Geneva (and London), 1932. 
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simply a statistical device for compari- 
son of international money values. He 
fully realizes the implication of diluting 
a higher standard of living by strength- 
ening a low standard of living, and na- 
tionalist resentment that would, by such 
a broad proposal, be immediately pro- 
voked. 

The accompanying chart, taken from 
Mr. Fick’s article in The Journal of Ac- 
countancy, shows how the present or 
estimated approximate foreign exchange 
rates would be translated into so-called 
“PPP” rates. Mr. Fick explains his plan 
in part as follows: 


In the five years, 1935 through 1939, the 
average annual income of the United States 
amounted to some $507 per average capita, 
compared to £93 in the United Kingdom. 
The indicated ratio of dollars-to-pounds was 
5.44. This, then, apparently means that if the 
average Englishman could have bought dol- 
lars with his 93 pounds at the rate of $5.44 
per pound, he might “just as well” have 
spent his income here in the United States 
as in England. He would, in other words, 
have been “as well off” as the average 
American during these years, and the aver- 
age American could in fact have recipro- 
cated and gone to live in England. The 
Englishman and the American, however, 
would have had to be content with each 
other’s standard of living. 

The ratio of average per-capita incomes of 
two countries thus represents a conversion 
factor between the two economies which, 
tf in effect as a rate of foreign exchange, 
would yield reciprocal parity of purchasing 
power, in the sense that the two income or 
production levels would be interchangeable 
without loss of any part of the national ef- 
fort of either country. 

It follows that the cost of local living 
standards in one country, compared to that 
of the other country, is indicated by the 
relative premium or discount of the current 
(official or free market) rate of exchange 
over this “parity of purchasing power” 
rate... As an example of this latter calcula- 
tion we may quote the average rate of ex- 
change on Swedish kronor during the years 
1935-1939 which was approximately 25 
cents, while the PPP rate was 33 cents. This 
means that an American actually could buy 
one krona’s worth of goods, at the general 
Swedish price level, for 25 cents, whereas 
it would take 33 cents to buy a comparable 
part of the nation’s goods in America. Liv- 
ing in Sweden, on Swedish standards of liv- 
ing and on Swedish money bought with dol- 
lars at the regular foreign exchange rate, was 
then . . . 76 per cent as expensive as the 
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cost of corresponding living standards jy 
the United States. 

The PPP scheme by no means pretends 
that goods and services available to the aver. 
age person are the same in each country, or 
even that it represents anything approach- 
ing equality of social or economic well- 
being. 

For that, there is no standard of com- 
parison. Every nation on the face of the 
earth has its own ethos, its own culture, its 
own civilization, its own notions of social 
and economic well-being. Each country— 
rich or poor, forward or backward in our 
eyes—takes it for granted that she herself 
cutranks all other countries on each of these 
scales and is eternally amazed at the ar- 
rogant stupidity of other peoples who seem 
to think differently. But in economics at 
least we ought not, in Mr. Willkie’s excel- 
lent phrase in “One World,” be “overcon- 
scious of bathtubs.” 


URTHERMORE, PPP rates of exchange 

would hardly mean equality of liv- 
ing because of the typical tourist’s nos- 
talgic attachment to hometown cuisine 
and social standards. Mr. Fick points 
out that Turkey used to be one of the 
most expensive embassy locations for 
western nations to maintain, which goes 
to show how extraordinarily costly im- 
ported living standards can be. 

The author also points ow that Nazi 
economists have long labored with nebu- 
lous currency schemes based on so-called 
“labor values” and, before their military 
sun began to descend, were striving hard 
to gain general acceptance in Europe for 
the reichsmark in a réle similar to that 
enjoyed thirty years ago by the “franc- 
or.’ The Germans unquestionably were 
the first to explode the “gold myth” and 
have accordingly had considerable ex- 
perience in money exchange manage- 
ment. 

Mr. Fick thinks it is entirely possible 
that they were aiming at a managed cur- 
rency scheme for Europe with valuta 
tied closely to the reichsmark, more or 
less in accordance with the PPP prin- 
ciples, but with a substantial premium in 
favor of fortress Europe and especially 
the “master race.” 

There is one obvious public utility 
tie-in to this scheme, not mentioned in 
Mr. Fick’s article; that is, the matter of 
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international telephone, telegraph, and 
radiogram rates. These were by interna- 
tional convention expressed in terms of 
a hypothetical “gold franc” (theoreti- 
cally worth 32% cents at $35 per ounce of 
gold). 

Under prevailing conditions, how- 
ever, there would seem to be nothing to 
prevent the United Nations from putting 
an entirely arbitrary value on this gold 
franc in terms of their own currencies 
since the latter, of course, are no longer 
expressed in gold, anyhow. 

Under the present artificial arrange- 
ment, British subjects in effect have a 
standing discount of 50 per cent or bet- 
ter on all their foreign telegraph busi- 
ness, with some net cost to the British 
post office. 
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How would such a plan work on the 
basis of an international utility set- 
up for the European continent? Let us 
consider that the hydroelectric plants 
operated in Switzerland before the war 
were, under prevailing exchange rates, 
selling current also in Italy and France. 
The cost price of say 1,000 kilowatt 
hours produced in Switzerland might be 
100 Swiss francs (about $25 at prewar 
exchange), or 5 per cent of the average 
Swiss citizen’s income. But 100 Swiss 
francs would cost about 550 francs in 
France (or 11 per cent of average French 
per-capita income); and in Italy the 
1,000 kilowatt hours (disregarding trans- 
portation costs, etc.) would have to be 
sold at 400 lire, which is no less than 16 
per cent of average Italian income. 
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The burden of paying for electrical 
service would, in other words, seem more 
than twice as high in France, and more 
than three times as high in Italy, as it did 
in Switzerland—obviously a lopsided 
sales proposition. If PPP rates were in 


effect, however, the real cost of the 1,000 
kilowatt hours would be exactly the same 
everywhere, viz., 5 per cent of national 
per-capita income (250 francs in France 
and 125 lire in Italy). 

—F. X. W. 





No More Telephone Manufacturing 
For the Present 


NOTE of warning with cogent reasons 

therefor was sounded at the Minne- 
apolis convention of the Minnesota Tele- 
phone Association on January 26th by 
Leighton H. Peebles, director of the com- 
munications division of the Office of 
War Utilities. Mr. Peebles was referring 
to the outlook for resuming the manu- 
facture of civilian telephone sets and 
other communications equipment and 
the outlook is not good. 

The supply situation with respect to 
some materials such as copper has be- 
come a little easier and the WPB limita- 
tion order on telephone companies 
(known as “U-2”) was recently relaxed. 
To some small extent there had been a 
feeling in telephone circles that the WPB 
might finally relent to the extent of per- 
mitting telephone manufacturers to re- 
sume, at least to a small degree, the pro- 
duction of civilian telephone sets. 

Mr. Peebles told the Minnesota tele- 
phone men that WPB was well aware of 
the extremely critical telephone supply 
situation, especially with regard to tele- 
phone sets. The industry is now literally 
scraping the bottom of the barrel and 
many companies simply have no more 
new instruments in stock. Mr. Peebles 
pointed out that we cannot afford to 
think of war production as a single prob- 
lem. Instead it is a multitude of distinct 
programs, some of which will continue to 
rise while others are being reduced. The 
fact that some programs are going down 
hill or have terminated (such as small 
arms ammunition production), while 
others still go up, is a healthy sign of the 
ability of America’s war machine and its 
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industry to meet the ever-changing re- 
quirements of total war. 

But people must not gain the impres- 
sion that a cut back in one line of produc- 
tion means a curtailment in over-all pro- 
duction. 


Tr the field of telephone manufacturing 
there are two major aspects to the 
problem of civilian service supply short- 
age. First, there is the fact that many 
hundreds of thousands of skilled tech- 
nicians, who used to produce this deli- 
cate type of equipment, have been taken 
into the armed services and can no longer 
produce themselves for civilian opera- 
tors, nor can they be effectively replaced. 
Again, there is the terrific demand made 
by the armed forces for military and 
naval communication supply which 
must come first. Mr. Peebles stated: 


This situation is being faced squarely by 
both the industry and the government. After 
seeing all the facts available, the War Pro- 
duction Board is not convinced that manu- 
facturers can undertake this additional pro- 
duction for purely civilian needs without a 
strong probability that it would interfere in 
the delivery of vital war equipment. There- 
fore, until the situation becomes more clear, 
the War Production Board cannot justify 
permitting communications equipment manu- 
facturers to resume the manufacture of tele- 
phone instruments. Neither can it approve 
the manufacture of central office equipment, 
except in so far as that, equipment is proven 
essential because of anticipated concentra- 
tions of population with the shifting war 
scene. 

It is true that there is some copper avail- 
able. Order U-2 was changed to permit the 
use of copper in greater quantities. Neces- 
sarily the industry cannot have all that it 
wants, but it is the policy of the communica- 
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tions division, in so far as it is possible, that 
when a project is approved the company 
should not be forced to engineer it on an 
uneconomical basis. 


rR. PEEBLES went on to comment on 
M the problem of equitable distribu- 
tion of such telephone instruments as are 
available among civilian subscribers. He 
estimated that the so-called “Schedule A” 
users (designated by WPB as entitled to 
a preference because of the essential 
character of their work) will require only 
about 1,000,000 telephones per year in 
the United States. Inasmuch as 5,000,- 
000 telephone instruments are likely to 
become available through ‘disconnec- 
tions,” it would appear that there remain 
about 4,000,000 contemplated telephones 
each year for service to nonpreferred 
subscribers. The delicate question of 
allocating these instruments among many 
times that number of would-be new sub- 
scribers who cannot qualify as “Schedule 
A” is a difficult one for the operating 
telephone industry. Mr. Peebles con- 
tinued : 

The need for communications equipment 
and the load upon our manufacturers is not 
confined solely to your needs as operators 
or the public’s needs in this country. First, 
of course, comes the equipment necessary 
for the armed forces; that is, fighting equip- 
ment. Next comes supplying the essential 
categories, as outlined in Order U-2, and 


maintaining a long-distance system capable 
of carrying the steadily increasing load with 
a reasonable degree of service. Our armies 
and those of our allies are occupying foreign 
countries. Communications systems in these 
occupied countries are usually completely 
destroyed. Some semblance of a communi- 
cations system must be quickly reéstablished. 
Thus we can anticipate certain important re- 
quirements for rehabilitation in foreign 
countries. 


Adding that with the progress of the 
war in the Pacific there will be more de- 
mand for communications equipment in 
that area, as well as on our own West 
coast, Mr. Peebles said in conclusion that 
it was apparent that anticipated demands 
on communication manufacturers are so 
great that we cannot at the present time 
risk a definite forecast as to when com- 
munications equipment may again be 
manufactured. The question is being 
continuously and carefully studied. 

Perhaps, if the war goes well before 
the end of this year—if, for example, a 
forthcoming invasion of the European 
continent should clarify the supply situa- 
tion—manufacturers may be permitted to 
pick up civilian production to some ex- 
tent. But until we have arrived at such 
a definite objective we must all agree that 
we cannot take a chance with the national 
security. 

—F. X. W. 





Changes in Tax 


| ae major changes in the present tax 
system are proposed in a booklet pre- 
pared by Lewis H. Kimmel and entitled 
“Postwar Tax Policy and Business Ex- 
pansion.” The booklet was published by 
the Brookings Institution of Washing- 
ton, D. C. After discussing “Public 


Taxes and Business Operations” and 
the “Tax System and the Investor,” the 
writer draws the following conclusions: 


1. The excess profits tax should be 
repealed after the war. The effective 
date of repeal is not the decisive fac- 
tor. If there is a clear and unequivocal 
policy with respect to the abandonment 
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System Proposed 


of this tax, its temporary continuance 
during the transition years should not 
materially affect business and invest- 
ment expansion. 


2. The corporate income tax should 
be considered in relation to its posi- 
tion in the income tax structure as a 
whole. We favor a single normal tax, 
which would be collected on all tax- 
able income, individual and corporate. 
On corporate earnings this tax should 
be collected at the source. Because of 
the heavy revenue requirements, this 
normal or standard rate would have 
to be substantially higher than prewar 
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normal rates on personal incmose. The 
corporate income tax levied over and 


above this normal tax should be held. 


to a low or moderate rate—perhaps in 
the range of 5 to 10 per cent. 

New manufacturing industries 
should be exempt from the special 
corporate income tax for the first three 
years and be taxed at one-half the 
regular rate for the next two years. 

The two additional percentage 
points added to the rate for a consoli- 
dated group of corporations should be 
eliminated. The credit for intercor- 
porate dividends should be increased 
from 85 per cent to a full 100 per cent. 

The 2-year carry-back and 2-year 
carry-over of operating losses should 
be continued during the transition 
period. New businesses should be 
granted a 4-year carry-over, in addi- 
tion to the 2-year carry-back. A 2- 
year carry-back would not be practi- 
cable for the normal tax collected at 
the source; a 4-year carry-over is 
recommended, 

More liberal depreciation allow- 
ances should be permitted on new plant 
and equipment. In the interest of 
stimulating investment, the minimum 
period over which new assets can be 
amortized might be reduced by one- 
half. 


3. The Federal capital stock tax 


and the so-called declared value excess 
profits tax should be repealed. 


4. The rates for state business in- 
come taxes should be held to a maxi- 
mum of about 5 per cent. The state 
rates should not be increased as Fed- 
eral business taxes are deémphasized, 
Overlapping state business taxes 
should be eliminated. 

5. The tax system has long dis- 
criminated against earnings on equity 
capital. Because of the fundamental 
position of venture capital in the 
economic structure, equity earnings 
should be favored—not discriminated 
against—by the tax laws. Preferen- 
tial rates on dividend income and 
other income from equities would have 
a stimulative effect on venturesome 
investments; a reduction of one-third 
to one-half—based on the average ef- 
fective rate—is recommended for ntw 
equity investments made after the 
war. 

The maximum contribution to in- 
vestment and business expansion will 
be obtained only if the underlying tax 
structure is placed on a sound basis. 
The discrimination against all equity 
earnings which was accentuated by the 
changes made in 1936 should be 
reduced to the fullest possible ex- 


tent. 
—C. A. E. 
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Ickes Offers Postwar Plan 


ECRETARY Ickes told President Roosevelt 

recently that the Interior Department had 
blueprinted a vast public works program, much 
of which could be started within thirty days 
after victory in the war. 

In his annual report Secretary Ickes said 
power and irrigation projects planned by the 
department would keep 480,000 war veterans 
employed for three years, 225,000 of them at 
construction sites, and 255,000 in the plants 
and factories that would provide materials for 
the jobs. He added that these projects, upon 
completion, would open farm settlement op- 
portunities to 165,000 families. 

In postwar planning, Mr. Ickes said, the de- 
partment had wrestled with the problem of 
keeping the big new factories of the Pacific 
Northwest busy in peace time. 

“What shall they manufacture and to whom 
shall they sell it when the last war contract 
is finished?” the Secretary asked. He said 
the Bonneville Power Administration, which 
distributes low-cost power to these plants, had 
“searched diligently for the answer during the 
year with some encouraging results, and the 
search continues.” 

The report listed war activities of the de- 
partment for the fiscal year ended last June 
30th, including development of hydroelectric 
power, discovery of mineral ores, production 
of radio insulators and helium, production of 
more food in the West, and the drawing of 
maps. 

The department has kept in mind “the huge 
contribution which the United States will have 
to make to replenish the world’s war-depleted 
larder,” said Secretary Ickes, and is prepared 
to extend irrigation to 6,000,000 additional 
acres, and to supplement the water supply 
which now irrigates 9,000,000 acres. 

The administration’s postwar power plans 
are gradually unfolding in Congress. Frag- 
mentary reports have heretofore appeared 
which indicated duplication and possible con- 
flict between the programs of the Reclama- 
tion Bureau and the Army Engineers. The 
concrete plans, in terms of dollars and cents, 
are now beginning to emerge. First, as to 
actual plans now in Congress, there are two: 
(1) the Mansfield bill (HR 3961) before the 
House Rivers and Harbors Committee call- 
ing for the authorization of 271 projects, in- 
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cluding 6 big .power projects, to cost over 
$420,000,000. This bill follows the foot-in-the- 
door approach by asking only for authoriza- 
tion — not for appropriation, which will be 
held up until after the war. (2) Chairman 
Whittington, Democrat of Mississippi, of the 
House Flood Control Committee commenced 
hearings early this month on a vast program 
for flood control, navigation, and power, in- 
cluding Missouri river developments — initial 
cost $400,000,000; eventual expenditure over 
a billion. 

This Missouri river program, as sponsored 
by the Army Engineers, would allow for the 
construction of 14 power plants in the upper 
Missouri valley, flood-control projects in the 
lower valley, a 9-foot irrigation channel as 
far north as Sioux City, Iowa, and for some 
additional irrigation in the upper basin. 

The Rivers and Harbors Committee bill and 
the Flood Control Committee program are mu- 
tually exclusive. 


FPC Approves Proposals 


HE Federal Power Commission recently 

announced its approval of proposals by the 
Gulf States Utilities Company, an Engineers 
Public Service Company subsidiary, with 
principal offices in Beaumont, Texas, to 
eliminate from its plant accounts amounts 
totaling $5,693,671.76, representing write-ups 
and other excesses over original cost. The 
company’s proposals, the order of approval 
stated, embody all the adjustments recom- 
mended by the commission’s staff. The dis- 
position of $2,786,523.69 is to be effected 
through charges to earned surplus and reserve 
for depreciation, and the remaining $2,907,- 
148.07 will be amortized over a 15-vear pericd 
ending in 1957 through equal monthly charges 
to miscellaneous amortization with concur- 
rent credits to reserve for amortization, pro- 
vided that the company may at its option ac- 
celerate the charges and credits by utilizing 
certain anticipated tax savings. 

According to the recent order the company, 
on June 30, 1939, filed reclassification and 
original cost studies of its electric plant which 
_—- subsequently examined by the FPC’s 
staff. 

Thereafter, the order continued, Gulf 
States indicated a desire to revise its original 
cost studies and the FPC staff conferred with 
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the company with respect to the proposed ad- 
justments. 

As a result of these cost studies and con- 
ferences, Gulf States, on October 19, 1943, 
filed certain revised original cost statements 
and proposed a plan for the disposition of 
amounts in excess of original cost of electric 
and common utility plant. 

In its amended studies Gulf States in sub- 
stance classified a total of $27,259,616.21 as 
original cost of electric utility plant as of 
January 1, 1937, the effective date of the uni- 
form system of accounts. Thus the $5,693,- 
671.76 to be disposed of represented approxi- 
mately 20 per cent excess over original cost of 
rns electric plant as of January 1, 


CAA Bill Tabled 


iB Bec House Rules Committee last month 
tabled a bill to streamline the Civil Aero- 
nautics Act after learning that representatives 
of the railroads, steamship lines, and other 
interests opposing the bill had not been given an 
opportunity to be heard. 

Representative Charles A. Wolverton, Re- 
publican of New Jersey, told the committee 
that “practically every state” had indicated 
opposition to the bill on the grounds that it 
would remove state control over intrastate air 
lines. He said four companies now control 
81 per cent of the nation’s air business and 
that “this bill was written in the interest of 
the established air lines.” 


» 


Arizona 


Vote Utility Purchase 


MMEDIATE negotiations would be started for 

the purchase of the Tucson Gas, Electric 
Light & Power Company, Mayor Walter Ellis 
of South Tucson announced after qualified 
taxpayers of his community voted overwhelm- 
ingly on January 25th to authorize the issuance 
oo in revenue bonds to finance the 

eal, 

The vote was 122 for to 15 against. Only 
five of the 143 registered voters failed to cast 
a ballot. One vote was invalidated. 

“This vote,” said Ellis, “undoubtedly gives 
South Tucson prior rights both in the courts 
and in negotiations for the purchase of the 
property without recourse to law.” 

He was referring to a movement in Tucson 
favoring purchase of the utility. Tucson voters 
last October 29th rejected the proposal for 


issuance of bonds to purchase the concern, The 
Tucson city council has called another elec- 
tion February 24th to authorize purchase of 
the utility. There will be no bond issue in- 
volved. 

Meanwhile, condemnation proceedings have 
been instituted by the Tucson city attorney 
against the electric concern to prevent its acqui- 
sition by South Tucson. 

Ellis said the purchase negotiations would 
be handled by its exclusive agent, an Omaha, 
Nebraska, investment firm. The election pro- 
posal stipulated that the bonds may carry in- 
terest up to 34 per cent annually, 

Sale of the utility depends upon a decision 
of the Securities and Exchange Commission 
which is hearing divestment proceedings 
against the Cities Service system, parent of the 
Federal Light & Traction Company, which 
owns the Tucson property. 


Arkansas 


Offers to Buy Norfork Dam 
Output 


HE Arkansas Power & Light Company has 
offered to purchase the entire power out- 
put of the $28,000,000 Norfork dam, now being 
completed by the Federal government in Bax- 
ter county, for $658,880 to $855,350 a year, de- 
pending on the amount of power available. 
The proposal was announced by Executive 
Vice President C. S. Lynch in testimony before 
the state utilities commission in a hearing on 
the company’s electric rates last month. It was 
made in a letter by President C. Hamilton 
Moses to Acting Director Douglas Wright of 
the Southwestern Power Administration, 
which has charge of sale of power from the 
dam. The letter was mailed January 14th. 


Reading the letter while on the stand, Mr. 
Lynch said the rate offered for power is $15.40 
a kilowatt year for the generating capacity of 
the dam and 1.11 mills per kilowatt hour for 
the energy. This would average about 6.1 
mills per kilowatt hour, he estimated. 

The hearing took a new turn recently when 
thirty-eight holders of preferred stock in the 
AP&L intervened before the state commission 
to protest against establishing the value of its 
properties on the basis of “original cost.” _ 

Former Governor Carl E. Bailey filed the in- 
tervention in the name of Claude L. Durrett 
for the Endowment Committee of Ouachita 
College, Arkadelphia; the Anti-Saloon League 
of Arkansas; Bill Dickey, catcher of New 
York Yankees ; and thirty others, most of them 
residents of Arkansas. 

Mr. Bailey told the commission that the same 
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group had retained him to represent them in 
qa Federal Power Commission hearing con- 
cerning an alleged “write-up” of several mil- 


fions of dollars in AP&L accounts, The FPC ° 


hearing was scheduled to open in Little Rock 
on February 16th. 


Rules against New Cab 
Company 


ETiTION of the North Little Rock Trans- 
P portation Company for a writ of certiorari 
in its case against the city of North Little 
Rock was denied by Pulaski Second Division 
Circuit Judge Lawrence Auten last month. 

Judge Auten also dissolved a temporary in- 
junction granted July 20th, restraining Percy 
Machin, North Little Rock city clerk, from 


issuing permits to the Yellow and Checker 
Cab companies for the operation of additional 
taxicabs. 

The writ of certiorari sought by the North 
Little Rock Transportation Company would 
have required the city clerk to furnish a tran- 
script of proceedings held in the city council 
when the company applied for a permit to 
operate taxicabs in the city. 

Judge Auten held the Checker Cab Company 
is now “lawfully engaged in the taxicab busi- 
ness in North Little Rock and the city council 
has properly followed provisions of Act 213 
of 1939.” 

The case, which was tried in circuit court on 
briefs, would be appealed to the Arkansas 
Supreme Court, attorneys for the North Little 
Rock Transportation Company recently in- 
dicated, 


Colorado 


Air Aide Approved 


OVERNOR Vivian announced last month his 
approval of the appointment of Major 
Ford E. Williams, Denver flyer and attorney, 
as aeronautical expert for the state public 
utilities commission, at the specific request of 


Commission Chairman Henry S. Sherman. 

Major Williams will assist the commission 
in drafting an all-Colorado code for air-line 
operations, to be used in governing intrastate 
air commerce, His appointment was requested 
for three months, and such further time as 
he may be needed. 


Connecticut 


Raps Water Bill 


 Pyeeoe that the city of Bristol was “try- 
ing to put something over” and that “the 
innocence of the bill makes us suspicious,” 
Mayor George A. Quigley of New Britain re- 
cently insisted that the bill before the state 
legislature extending the power of Bristol to 
acquire water rights outside its city limits 
would permit it to take over rights in Burling- 
ton that New Britain bought forty years ago. 

J. L. Vance of New Britain, a member of 
the Metropolitan Water District Commission, 
also protested the bill at a hearing before the 


legislative cities and boroughs committee on 
the ground that it did not adequately protect 
the rights of the district in Burlington. 

The committee voted a favorable report on 
the bill with an amendment, proposed by Pub- 
lic Utilities Commissioner Joseph P. O’Connell, 
defining the watershed in Burlington that 
Bristol might acquire. The amendment, Mr. 
Vance said, was satisfactory to him, but Mayor 
Quigley insisted that the amendment “gives 
Bristol the right to infringe directly on our 
rights.” 

Both the Metropolitan District and New 
Britain have watersheds in Burlington. 


~ District of Columbia 


Annual Hearing Set 


Tz annual public hearing on Potomac 
Electric Power Company charges and 
services combined with a hearing on the slid- 
ing-scale system under which the company 
operates will be held on February 28th, the 
District of Columbia Public Utilities Commis- 
sion ordered recently. 

The commission last April ordered all 
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parties concerned to begin investigation of the 
sliding-scale plan as to rate bases and rates of 
return on fair valuation and other features. 
The sliding-scale plan was initiated under 
the consent decree of district court as of De- 
cember 31, 1924. Since then many millions of 
dollars have been returned to power consumers 
in the form of rate reductions, but recur- 
rently during that period there have arisen 
questions as to profits being made by North 
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American Company, which controls Potomac 
Electric. 


Presidential Action Asked 


a sonia Roosevelt was called upon on 
January 27th to force action in the pend- 
ing petitions for a cut in Capital Transit Com- 
pany fares, following refusal of the public 
utilities commission to call an immediate hear- 
ing, after Commissioner Gregory Hankin as- 
serted transit riders in the District are being 
overcharged at the rate of $7,000 a day. 

The commission, with Hankin dissenting, 
said “no useful purpose would be served by 
calling a formal hearing pending completion 
of the investigation now in process.” 

The chief petitioner, the Maryland-District 
of Columbia Industrial Union Council (CIO), 
nevertheless sent a telegram to Mr. Roosevelt 
charging “the commission majority is using 
prolonged investigations as a means for evad- 
ing their responsibility to the public. Since you 
appointed the commissioners we are appealing 
to you to instruct them to grant a hearing.” 
The telegram was signed by Sidney R. Katz, 
secretary-treasurer. 


The commission, on January 28th, by a2. 
to-1 vote, denied the petition of the industria 
union councils for an immediate hearing on the 
proposed reductions. 

In the majority opinion, Chairman James }, 
Flanagan and Engineer Commissioner Charles 
W. Kutz said “no useful purpose would he 
served” by calling a hearing on the proposal to 
reduce the price of tokens to 4 for 30 cent; 
and that of the weekly pass to $1 until com. 
pletion of the current commission investigation, 

Minority member Gregory Hankin ex. 
pressed his dissent with a bitingly worded, 
40-page opinion in which he charged the com. 
mission was acting in “an arbitrary manner’ 
in rejecting the hearing appeal. 

Neither majority nor minority members 
have denied that car fares should be reduced, 
But until recently the Capital Transit Com. 
pany was decidedly a sick corporation. While 
it was still struggling back from depression 
a former utilities commission caused it to go 
heavily into debt to modernize equipment. The 
commission majority now expresses concern 
lest by too hasty determination of rate-making 
factors, it be plunged back again into inability 
to provide tolerable service. 


Indiana 


FPC Announces Approval 


HE Federal Power Commission on January 

25th announced its approval of proposals 
by the Public Service Company of Indiana, 
Inc., Indianapolis, Indiana, to eliminate from 
its utility plant accounts a total of $14,238,- 
289.65, representing remaining excess of pur- 
chase cost over original cost of utility property 
acquired, affiliated company profits remaining 
in utility plant accounts, and other items. The 


company’s proposals reflect, the recent order 
of approval stated, the conclusions and recom- 
mendations of the FPC’s and Indiana Public 
Service Commission’s staffs. 

The disposition of amounts totaling $5,789, 
830.12 is to be effected principally through 
charges to reserve for depreciation and other 
reserves, created through appropriations of 
surplus, and the amount of $8,448,459.53 will 
be amortized over a period of not more than 
fifteen years ending in October, 1958. 


Kansas 


Power Facilities Pooled 


nea of power facilities in the Topeka 
area to aid in supplying the requirements 
of the country’s war program was revealed 
last month with the completion of plans for 
the construction of a 110,000-volt transmission 
line from the Tecumseh generating plant of 
the Kansas Power & Light Company to the 
Sunflower Ordnance Works, near Eudora, to 
cost in excess of $750,000. 

This line will tie in with the present sys- 
tems of the Kansas Power & Light Company 
and the Kansas Electric Power Company at 
the Tecumseh power plant, and will also tie in 
with the systems of the Kansas Gas & Electric 
Company and Nebraska Power Company by an 
interconnection at Tecumseh with the 154,000- 


FEB. 17, 1944 


volt Omaha-Midian transmission line of those 
two companies. 

All of the new transmission facilities will 
be built and owned by the companies involved. 
This line will make available to the war plants 
in the area the combined power facilities of 
the foregoing companies. 

The line will be 32 miles long and will be of 
what is known as H-frame, wood pole cot- 
struction, with aluminum conductor. Right 
of-way has been obtained, material has been 
ordered, and the labor contract for erecting 
the line has been awarded. 

Actual construction work will start as soon 
as the material arrives on the ground, wi 
completion scheduled for May 1, 1944, accord- 
ing to D. E. Ackers, president of the Kansas 
Power & Light Company. 
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Kentucky 


Bill to Prohibit Duplication of 
Utilities 
MENDMENTs to the 1942 Tennessee Valley 
Authority Enabling Act, to prohibit 
cities from duplicating existing electric plants 
and provide a set formula for establishing the 
purchase prices of any system a municipality 
wants to buy, were offered in the state senate 
last month. 

The amendments were introduced by the 
senate Republican floor leader, Ray B. Moss, 
Pineville, one of the group that engaged in a 
vigorous fight against the bill two years ago. 

Under the proposed formula for ascertain- 
ing the purchase price, the value of the prop- 
erty, net earnings, taxes paid on the property 
or the equivalent, reproduction cost, and other 
features would have to be considered by the 
three commissioners, who under the present 
law may be appointed by the county court to 
assess property in cases of dispute as to value. 

The nonduplicating amendment would pro- 
vide that no city where there already is an 
electric plant “shall have power under this or 
any other law to construct an electric light 
plant, or enter upon the construction of any 
facilities duplicating those of the existing 
plant, or to obtain an electric light plant other 
than by the purchase of such existing electric 
plant or the exercise of the power of eminent 
domain’—the right of condemning property 
through the courts for purchase. 

A joint hearing by the senate and house pub- 
lic utilities committees on Senator Moss’ bill 
was scheduled for January 31st. 

TVA directors on January 26th said the 
proposed amendment to the enabling act would 
give private power companies a monopoly on 
the utility business in every community except 
those that own their distributing systems. 

Declaring that the TVA board had been re- 
quested to comment on the Kentucky proposed 
amendment, the board released the statement: 

“This monopoly would be effective even as 
against the people themselves, even though 
they might determine by unanimous vote that 
the public interest requires public ownership 
of the public business of distributing elec- 
tricity. 

“In practical effect this bill, except at 
the pleasure of private utilities, would make 


impossible any future extension of TVA serv- 
ice in the state and would free, for an indefi- 
nite period in the future, the present level of 
consumer rates.” 


Decisions Ruled Appealable 


C—— Judge W. B. Ardery on January 25th 

ruled that appeals to the courts from state 
board rulings could be made, even though not 
specifically provided for by statute. 

The ruling was made in an appeal by the 
Bell Coach Lines of Middlesboro, whose 
license to operate a bus line for coal miners 
in Harlan county was forfeited by the state 
motor transportation division. 

The Jine was granted a license last June 
29th but it was ordered canceled by the motor 
transportation division on motion of the 
Straight Creek Bus Lines of Pineville, when 
the Bell line was unable to start operations 
within the required sixty days. 

The latter claimed it could not get Federal 
permits for gasoline, oil, and tires in that time. 
Judge Ardery indicated he would rule that 
the Bell license could not be forfeited because 
of delay from such a cause and ordered a 
judgment drawn which he will take under 
consideration. 


To Ask Electric Rate Cut 


wm the results of a survey that has been 
in progress since last April submitted to 
it in digest form, the city “believes and feels 
that customers of the Louisville Gas & Electric 
Company are entitled to a reduction in elec- 
tricity rates,’ Mayor Wilson W. Wyatt an- 
nounced recently after a lengthy conference 
with Louis R. Howson, Chicago, utility expert 
who has conducted the survey. . 

The mayor said the survey showed that 
Louisville has no grounds to quarrel with the 
gas rates provided by the company. Howson 
added that for a long time the gas rates in 
the city had been low by comparison. with © 
those of other cities. 

The mayor said he would notify T. Bert 
Wilson, president of the LG&E, of Howson's 
findings and would request a meeting with 
representatives of the company to go over the 
statistics with a view of obtaining a reduction 
in electric rates. 


Missouri 


Denounces Fight on City 
Ownership 


Frome Governor Guy B. Park, a delegate 
to the constitutional convention at Jeffer- 
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son City, last month denounced the efforts of 
utility interests to block a constitutional pro- 
vision to enable municipalities to acquire and 
operate utilities. He delivered his speech be- 
fore the committee on state finance, which had 
under consideration a proposal to permit 
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municipalities of less:than 75,000 population to 
vote revenue bonds for acquisition of utilities 
by a majority vote, a right larger cities now 
have under the Constitution. 

Shortly after he had completed his denuncia- 
tion of utility tactics as he said he had known 
them when he was governor, the committee 
voted on the proposal. 

Six favcred a majority vote, one a four- 
sevenths vote, and three a two-thirds vote, a 
distinct victory in the 15-year fight for the 
legislation, it was said. 


Opening his remarks, Park said that he was 
prejudiced in the matter—“highly prejudiced,” 
he said, “because of my personal experience 
with their tactics of bribery and attempted 
blackmail.” 

The committee first voted on the question 
of whether it favored permitting the smaller 
cities to issue revenue bonds for utility pur- 
poses. There were no dissenting votes. It 
then acted on the question of the proportion 
of vote required for approval of such bond 
issues. 


mB 
Nebraska 


Sidney Objects 


HE city of Sidney filed in state supreme 
court last month an answer to the petition 
filed recently by Consumers Public Power Dis- 
trict in which it asked the court to vacate its 
order appointing a court of condemnation. 
The city charged, in the answer, that the 
proceeding is an attempt on part of Consum- 
ers to bring before the supreme court as a 
judicial controversy a matter ancillary to a 


New 


Backs Subway Fare Rise 


HE Bronx Chamber of Commerce an- 

nounced recently its support of the recent 
plea of the Commerce and Industry Associa- 
tion of New York for a higher subway fare 
to relieve the tax burden now borne by real 
estate. George F. Mand, president of the 
Bronx organization, sent a letter to the board 
of estimate, asking that body to give full con- 
sideration to the need for making the subway 
fare self-sustaining. 

The Bronx group, however, dissented from 
the opinion, recently expressed by the Com- 
mittee of Fifteen, that the fare should be 10 
cents. The proper rate of fare to make the 
lines as nearly as possible self-sustaining 
should be determined by the city government, 
Mr. Mand declared. 


Consolidation Denied 


HE state public service commission recent- 
ly announced it had denied a Niagara 
Hudson system petition to consolidate six 
operating utilities and one holding company 
into one operating company to service gas and 
electric consumers in parts of upstate New 
York. 
The announcement said the denial was “on 
the ground that the unification plan as pre- 
sented would not be in the public interest.” 
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ministerial act which in no manner or degree 
threatens or affects its legal rights. lt was 
further charged that it is an attempt to obtain 
a judicial determination of an abstract question 
of law. 

Consumers filed its petition on December 16, 
1943, shortly after the supreme court had ruled 
that although it had appointed a court of con- 
demnation it did not have the authority, as re- 
quested by Consumers Public Power District, 
to dismiss it. 


York 


The proposed company would serve 760,000 
electric and 267,000 gas customers in a 400- 
mile long area. 

The decision, which followed twenty days 
of hearings in which claims and contentions 
were submitted in testimony by company offi- 
cials for the corporations and by commission 
members for the public, was approved unani- 
mously by Milo R. Maltbie, chairman, and 
Commissioners Neal Brewster, Maurice C. 
Burritt, M. William Bray, and George A. 
Arkwright. 

Involved in the proceeding were the Niagara 
Hudson Power Corporation, the top holding 
company; the Buffalo, Niagara & Eastern 
Power Corporation, an intermediate holding 
company, and these operating units: the 
Niagara Falls Power Company, the Buffalo 
Niagara Electric Corporation, Niagara, Lock- 
port & Ontario Power Company, the Lockport 
& Newfane Power & Water Supply Company, 
Central New York Power Corporation, and the 
New York Power & Light Corporation. 

The commission concluded that although 
the unification would produce corporate sim- 
plification and achieve some _ operating 
economies, which would accrue chiefly to 
stockholders’ benefits, it “has not been shown 
that the customers would benefit in improved 
service or lower rates.” 

Earle J. Machold, president of Niagara 
Hudson Power Corporation, following a meet- 
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ing of the board of directors on January 27th, 
announced that revision of the company’s plan 
of reorganization was being considered by the 
management in the light of the decision of the 
state public service commission rejecting the 
former plan. 

“The Niagara Hudson Power Corporation, 
since its organization in 1929, has built a uni- 


fied system,” Mr. Machold said. “We believe 
every effort should be made to preserve it. 
In further considering the plan of reorganiza- 
tion the directors and management will en- 
deavor without delay to promulgate a solution 
of the problems which will retain the benefits 
of this unified system for security holders and 
consumers.” 


Pennsylvania 


WLB Splits on Order 


Na 7-to-5 decision, the National War Labor 
Board on January 27th directed that the 
Pennsylvania Power & Light Company reém- 
ploy Myles Frantz, member of the Utility 
Workers Organizing Committee, a Congress of 
Industrial Organizations affiliate, whose dis- 
missal was followed by a strike last December. 
The WLB ruled, however, that Mr. Frantz 
shouid be deprived of three months’ back pay 
as a penalty for infraction of rules and failure 
to use proper grievance procedure. 

Mr. Frantz was dismissed August 6, 1943, 
for an infraction of a safety rule, the board 
said. The majority of the company’s em- 
ployees are represented by an independent 
union, but Mr. Frantz, employed at a company 
substation in Lansford, is a member of the 
CIO union, 

A dispute arose between the company and 
the local CIO union over the manner in which 
the Frantz case was to be adjudicated, and 
members of the local went on strike in pro- 
test against the suspension. 


CIO to Attempt Union Split 


A CIO attempt to split the membership of 
the Independent Association of Em- 
ployees of the Duquesne Light Company of 
Pittsburgh and associated companies was re- 
ported developing last month, following filing 
of petitions with the National Labor Rela- 
tions Board by the CIO Utility Workers Or- 
ganizing Committee. 

The petitions seek bargaining rights for 1,400 
production and maintenance employees, and 
200 plant protection workers, almost half of 


the independent union’s 4,000 membership. 

They were filed only one day after internal 
dissension in the employees association led to 
impeachment proceedings against President 
George Mueller. Mr. Mueller split with the 
union’s disputes committee by opposing settle- 
ment of the recent sitdown strike at the Phila- 
delphia Company. 

Labor board officials said that routine pro- 
cedure would follow. 


Creditors Ask Bankruptcy End 


REDITORS holding $12,300,000 in securities of 

the Pittsburgh Railways Company and 

the Pittsburgh Motor Coach Company recent- 

ly proposed termination of bankruptcy pro- 
ceedings which began in 1938. 

The twenty-four creditors, including eleven 
banks in Pittsburgh and Philadelphia, asked 
the Philadelphia Company—parent company of 
the carriers—to buy the securities that they 
hold. They also asked the Philadelphia Com- 
pany to “enter discussions” on the bankruptcy 
because reorganization of the carriers “is not 
practicable or feasible,’ counsel for the 
creditors said. 

In recent years, the creditors asserted, the 
railways system had accumulated more than 
$13,300,000 in cash but had made no distribu- 
tion to creditors. 

Trustees of the two companies were per- 
mitted on January 26th by Federal court to 
seek permission of the War Labor Board to 
increase wages of about 500 nonoperating em- 
ployees. Those involved in an intended 5 per 
cent increase did not share in recent wage 
increases of the operating employees, the 
trustees said. 


South Carolina 


Jefferies Manager of Santee- 
Cooper 


R M. JEFFERIES on January 26th became 
* general manager of the South Carolina 
Public Service Authority by action of the 
board of directors, and almost simultaneously 
received unanimous pledges of codperation and 
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loyalty from the entire membership of the 
Santee-Cooper Employees Association. 
Jefferies, who has been identified with the 
state-sponsored, multi-million dollar hydro- 
electric project since its inception ten years 
ago, and who served as general counsel until 
December 17, 1943, excepting for his interim 
term as governor, was made acting general 
manager of the authority last month when he 
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was appointed by the board to succeed R. M. The development of this program culminated 
Cooper, who resigned. earlier last month in the adoption by the board 

His appointment as full-general manager fol- of a final control budget of $48,225,000 which 
lowed approval by the board of a long-term included transmission lines, to serve South 
planning and development program which he Carolina communities as the final projected 
submitted as a schedule of future operations cost of the works on the Santee and Cooper 
for the purpose of completing the project along rivers. This program envisions additional ex. 
the lines originally projected when it was ap- _penditure of $3,911,000 for completion of these 
proved by the enabling act of the state legisla- | works, in addition to $44,314,705 already spent, 
ture. to make up the $48,225,000 total. 


¥ 


Tennessee 


OPA Asks Continuance $41,550) December 29th by the state commis- 


sion, it was pointed out, and the OPA filed an 
| ery hearing on a Knoxville Gas Company intervening petition in accordance with the 
rate raise in which the OPA intervened was present stabilization program. 
recently postponed until February 4th, Utili- At the time the rate raise was granted the 
ties Commissioner Leon Jourolmon, Jr., said. 


company contended that it was going to lose 
“The gas company introduced new exhibits money in its operations because of the Knox- 


ville labor shortage which made it necessary 
te close down a number of units for the pro- 
duction of coal gas and shift to a more ex- 
pensive water-type gas costing twice as much 
to produce, Jourolmon said. 

The commissioner said the OPA took the 
position that “it is trying to see that companies 
do not profit unduly from war-time operations 
and conditions.” 


based on earnings as late as November and 
December,” Jourolmon said, “and these had 
not been seen previously by the OPA attorneys. 
They were unable to complete their cross- 
examinations and asked fcr a continuance of 
the case in order to study the new material.” 

The gas company was granted the authority 
to raise its rate one cent per hundred cubic 
feet of gas (amounting to an annual raise of 


Texas 


Gas Lines Acquired 


= Southern Union Gas Company has as- 
sumed operations of the El Paso gas dis- 
tribution system following the approval by the 
Securities and Exchange Commission of the 
purchase of these properties from the Lone 
Star Gas Company, Wofford Cain, president 
of Southern Union, Dallas, announced last 
month. 

Southern Union’s purchase of the El Paso 


gas-distributing system from Lone Star re- 
sulted from the agreement made by the latter 
with the SEC for disposal of this portion of 
its properties as a part of the reorganization 
of the company effected in January, 1943. The 
contract was signed by both companies on No- 
vember 5th and the sale price was $2,700,000. 

Southern Union Gas Company, with head- 
quarters in Dallas, operates other gas prop- 
erties in south and west Texas, New Mexico, 
and Oklahoma. 


Utah 


Court Backs Water Statute 


ONSTITUTIONALITY of the Utah Water Con- 
servancy Act, which bestows broad 
powers for the organization of districts to de- 
velop and conserve water for domestic, irriga- 
tion, power, and manufacturing uses, was up- 
held last month by the state supreme court. 
The court ruled in a case brought by G. H. 
Patterick, Jr., Price, to prevent the Carbon 
Water Conservancy District from proceeding 
with a plan to rebuild Scofield dam, which has 


been in a dangerous condition for a number 
of years. He attacked constitutionality of the 
act under which the Carbon District was 
formed, and declared if the plan were carried 
out it would impose a financial burden on hold- 
ers of property who would not be benefited 
directly. 

The opinion was written by Justice Lester 
A. Wade and was concurred in by all other 
members of the court except Justice David W. 
Moffat, who dissented in part and concurred 
in part. 
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The Latest 
Utility Rulings 


Operations of Local Transit Company 


) | 


d. IIVI7 
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Held to Affect Interstate Commerce 


HE United States Circuit Court of 

Appeals held that the National 
Labor Relations Act is applicable to the 
Baltimore Transit Company although 
this company’s operations are entirely 
within Baltimore city and suburbs with- 
in the state of Maryland. The basis for 
this ruling is the conclusion that the stop- 
page of operations as a result of labor 
strife would not only interfere with the 
flow in interstate commerce of materials 
and supplies which the company uses in 
the business, but such stoppage would 
seriously cripple and interfere with other 
businesses engaged in interstate com- 
merce whose workers are transported to 
and from work on cars and busses. The 
court said in part: 

While the vehicles of the company do not 
cross state lines, there can be no question 
that they carry to and from work thousands 
of passengers who are engaged in the pro- 
duction of goods that flow in interstate com- 
merce. Many of the great industrial and 
manufacturing corporations of the country 
have plants in the city of Baltimore or 
vicinity and large numbers of their employees 
use the cars and busses of the company as a 
means of getting to and from their work. It 
appears from the evidence that of 147,000 
employees of 47 of the city’s largest 
industrial concerns approximately 45,000 are 
dependent upon the company’s cars and 
busses for transportation to and from work. 


These concerns are engaged in interstate 
commerce on a large scale, bringing into the 
state annually goods valued at over $271,000,- 
000, and shipping out goods of a value ex- 
ceeding $500,000,000. The cars and busses of 
the company, moreover, carry persons en- 
gaged in interstate commerce to and from 
the stations and wharves of interstate car- 
riers and transport mail and newspapers 
moving in interstate commerce. In connec- 
tion with their operation, the company brings 
into the state annually large quantities of ma- 
terials and supplies. 


The test of the board’s jurisdiction, the 
court continued, is not whether the 
operations constitute interstate com- 
merce, but whether a. stoppage of opera- 
tions would result in substantial inter- 
ruption to or interference with the free 
flow of such commerce. (A dissenting 
opinion in Jersey Central Power & Light 
Co. v. Federal Power Commission 
(1943) 48 PUR(NS) 129 points to the 
fact that the National Labor Relations 
Act, the Public Utility Holding Com- 
pany Act, and the Bituminous Coal Con- 
servation Act cover activities “affecting” 
commerce, while the Federal Power Act, 
the Motor Carrier Act, and the Federal 
Alcohol Administration Act do not cover 
activities “affecting” commerce but regu- 
late commerce itself.) National Labor 
Relations Board v. Baltimore Transit Co. 


7 


Obligations of Telephone Companies Modified 
Because of War Project 


B ECAUSE of the location of a Federal 
J project, the details of which are a 
strict military secret, in territory served 
by several telephone companies, the 
Washington Department of Public Serv- 
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ice relieved the companies of the obliga- 
tion to render telephone service to, from, 
or in any portion of their respective ex- 
change areas taken over by the Federal 
government and included within the 
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military reservation in the project so 
long as the communication system in the 
project area is operated by the Federal 
government, except such service as may 
be required by the Federal government 
by means of appropriate interconnection 
of facilities. 

Such lapse of responsibilities, or serv- 
ing rights, the commission ruled, or any 


other deviation from normal and estab- 
lished operating practices made neces- 
sary by military exigencies or restric- 
tions of the Federal government, shall 
not constitute or be construed as bein: 
a violation of the officially filed and ac- 
cepted tariffs of the several companies, 
Re Columbia River Telephone Co. et al. 
(Order No. FH-7714). 


e 


Order Relating to Accounting for Payments 


Into Pension 


COMPLAINT by the New England 

Telephone & Telegraph Com- 
pany to set aside an order of the Federal 
Communications Commission relating to 
the manner of keeping accounts of pay- 
ments into a pension trust fund for em- 
ployees was dismissed by a Federal court 
upon a holding that the accounting re- 
quirement is not so arbitrary and out- 
rageous, so entirely at odds with the 
fundamental principles of correct ac- 
counting, as to be the expression of a 
whim rather than an exercise of judg- 
ment. 

It was held not to be the court’s 
province to pass on the respective merits 
of opposing views presented. The court 
said that it was not enough that it might 
be in disagreement with the commission 


Trust Upheld 


as to the wisdom or propriety of the or- 
der, or that the court might believe it 
not to be in accordance with the best ac- 
counting practices. 

The court continued: 

The commission emphasizes that this is an 
accounting case, not a rate case, It is under- 
standable that the plaintiff should desire to 
obtain an advance determination of the sta- 
tus of the payments in question for rate- 
making purposes, so as to guide its future 
policy in reference to the pension plan. But 
we know of no way in which such advance 
determination can be obtained; certainly it 
cannot be had in the present proceeding. 
The mere accounting classification of the 
charges now in question can conclude neither 
the commission nor the plaintiff at the hear- 
ing of a subsequent rate case. 


New England Telephone & Telegraph 
Co. v. United States et al. 


e 


Complaint by Union against Collection 


Methods 


“MAKE work” effort of the Com- 

mercial Telephone Workers’ Union 
failed when the Illinois commission dis- 
missed a complaint seeking an order re- 
quiring the Illinois Bell Telephone Com- 
pany (a) to collect all its coin box ac- 
counts on a monthly basis and (b) to 
cease attempts to persuade coin box sub- 
scribers to change to other types of tele- 
phone service. The company collects 
small coin box accounts once every two 
months where there is no objection by the 
subscriber. Where the company experi- 
ences difficulty over a period of time in 
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Dismissed 


gaining access to a subscriber’s premises, 
it attempts to persuade him to change the 
service from coin box to message rate. 
The commission said that at the outset 
it should be understood that the commis- 
sion is not the manager of the utility’s 
property. It has no managerial jurisdic- 
tion over the employees of a utility, their 
rates of pay, terms of employment, or 
hours of work. It has no authority what- 
ever to require the company to work the 
employees who are members of the com- 
plaining union in any particular way. Of 
course, it has jurisdiction to see that the 
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practices of the company do not unrea- 
sonably or unnecessarily affect the serv- 
ice rendered to the public. 

Only six subscribers were produced as 
witnesses. Three of these did not want 
to change their service from coin box to 
message rate, and three did not want the 
bimonthly collection. All were being 
furnished service in accordance with 
their wishes. Thus the testimony did not 
indicate any unfavorable effect upon the 
service of the company. 

The company considered the practices 
essential to public service. The turnover 
in its force of collectors because of war 
conditions had resulted in some fewer 


collectors and a considerably less experi- 
enced force. 

The problem of access to premises for 
coin box collections, the commission 
said, was becoming more difficult all the 
time. 

The commission ruled that neither the 
practice of collecting some coin box tele- 
phones on a bimonthly basis in the man- 
ner described nor the practice of seek- 
ing to persuade coin box subscribers to 
change to other types of telephone serv- 
ice unreasonably affected the service 
rendered to the subscribers. Commercial 
Telephone Workers’ Union v. Illinois 
Bell Teleph. Co. (No. 31603). 


4 


Insufficient Capacity Justifies Refusal to 


Serve Additional 


COMPLAINT by a former user of 
A steam heat service against the re- 
fusal of the Philadelphia Electric Com- 
pany to restore such service was dis- 
missed by the Pennsylvania commission 
upon a showing that the present boiler 
plant was no more than reasonably ade- 
quate to protect the present service. 
Service formerly furnished at the prem- 
ises had been discontinued several 
years before and a private heating plant 
installed. 

The steam-heating plant had been ac- 
quired as an incident in the acquisition 
of the local electric system in 1933. It 
had been the company’s policy to operate 
the steam-heating plant as long as pos- 
sible without adding to the production 
system. It was testified that the boiler 
plant did not possess sufficient capacity 
to furnish steam heat to the company’s 
regular customers and provide a proper 
reserve to protect the service in event one 


Heat Customers 


boiler could not be operated. Two of the 
six original boilers had been removed in 
the summer of 1943 following the im- 
position of a restriction by the insurance 
company upon the maximum steam 
pressure, 

Commissioner Buchanan, in a dis- 
senting opinion, said that removal of 
boiler capacity because of steam pressure 
inadequate for electric generation made 
the continuance of the plant for heating 
service subservient to the electric op- 
eration rather than to the company’s duty 
as a public utility. He was of the opinion 
that the company’s practice of choosing 
whom it would and whom it would not 
serve, and its action in removing boiler 
capacity, was not only prejudicial to the 
public interest but also inconsistent with 
the company’s policy on which it relied 
to support its refusal to render service. 
Shallcross v. Philadelphia Electric Co. 
(Complaint Docket No. 13897). 


e 


War Conditions Prevent Seasonal Subscribers from 
Retaining Instruments without Charge 


B gemmsi by a seasonal telephone 
subscriber against the New Eng- 
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land Telephone & Telegraph Com- 
pany’s tariff provisions relating to 
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temporary suspension of service was dis- 
missed by the New Hampshire commis- 
sion upon a finding that the record did 
not establish that the tariff provisions 
complained of were unjust, unreason- 
able, or otherwise unlawful. 

Prior to the present emergency period 
summer residents could receive service 
on an annual rate basis or on seasonal 
service rates, and it was a long-estab- 
lished custom of the company to leave 
the instruments of seasonal customers 
installed on the premises between seasons 
without charge. The company had re- 
cently notified such customers that they 
could retain their sets between seasons 
only by becoming regular customers on 
monthly or suspended service rates. 

The company asserted that its former 
practice was more economical than to 
remove the instrument during times when 
there was no shortage, and this amounted 
to storage of surplus instruments in the 
subscriber premises. It indicated that 
there was no obligation on the part of the 
subscriber to renew his telephone in any 
subsequent year. Recently, because of an 
instrument shortage, the company 
thought it should enforce its tariff provi- 
sions providing for a reduction of rate 
on account of temporary suspension of 


‘service. Quoting from the commission: 


The company represents that its intention 
in forwarding the notices referred to is mis- 
interpreted. It submits that an acute. shortage 
of material exists, due to war-time emer- 
gency conditions, affecting exchange capac. 
ity, line construction, and availability of in. 
struments. No new instruments have been 
manufactured for some time, and it is obliged 
to furnish service to meet the greatly in- 
creased demands of the armed forces, war 
industries, and public health and_ safety 
agencies. In order to comply with Federal 
orders of the War Production Board to 
meet this new demand, the company was at- 
tempting to put on notice the so-called sea- 
son subscribers as to their status under this 
schedule of tariffs filed with this commis- 
sion. 

The company further submits that, under 
its tariff, it has always had the right to re- 
move the instruments of season service sub- 
scribers at the end of the season, but that it 
had effected the same result more eco- 
nomically, when no shortage existed, by dis- 
connecting the service while leaving the in- 
struments in place. Faced with the prob- 
ability of having to remove idle seasonal 
instruments, the company submits that they 
considered it in line with good public rela- 
tions to notify seasonal customers of the 
tariff terms under which thev could retain 
their instruments for the next season’s use. 
This, it represents, was the sole purpose of 
the notice. 


Marx v. New England Telephone & 
Telegraph Co. (No, D-R 2376). 


e 


Sale to Cooperative Approved Subject to 
Service Conditions 


PPLICATIONS by electric companies 
for authority to sell their properties 
to codperative associations have been 
granted by the Colorado commission. 
Protests were made, by the Colorado 
Electric League and by towns, in one 
case to the grant of authority unless the 
transferee would concede that it was a 
public utility and subject to the complete 
jurisdiction of the commission. 

They pointed out that the by-laws of 
the transferee permitted service to mem- 
bers of the association only, that rates 
would be fixed by the board of directors 
of the association with the approval of 
the REA, and that if the transferee was 
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not a public utility service in the area 
might at any time be discontinued with- 
out first securing commission approval. 
Counsel for the codperative, however, 
stipulated that the codperative would ex- 
tend service to all inhabitants whether 
becoming stockholders or not; that the 
transferee would agree to take over and 
assume all rights and obligations of the 
franchise existing, subject only to such 
findings as the commission might make 
as to what authority it desired to exercise 
over the transferee; that a mortgage be- 
tween the association and the REA 
should not in any way affect the right of 
a town to acquire the property trans- 
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ferred under the terms of the franchise; 
and that, if necessary, the transferee 
would amend its articles of incorpora- 
tion to provide that service could be ex- 
tended to nonmembers. 

The commission felt that under these 
circumstances there was no valid objec- 
tion to the transfer. Moreover, it was 
said, fundamentally the company should 
be permitted to dispose of its property 
unless this would be detrimental to the 
public interest. The commission attached 
restrictions to its authorization to re- 
quire the codperative to seek certificates 
to amend its by-laws so that nonmem- 
bers might be served and to uphold 
franchise rights and obligations. 

A contention had been made that the 
Rural Electric Association had no power 


under the act creating it to make a loan 
to the transferee for the purpose of ac- 
quiring the rights of the utility company 
because the service involved would not 
be strictly rural but would include a 
town which had a population in excess 
of 1,500. The commission was of the 
opinion that it was not for it to deter- 
mine the right and power of the ad- 
ministrator of the REA under the law 
to make loans to codperatives. Refer- 
ence was made to the decision in Re 
Missouri Electric Power Co. (Mo 1943) 
50 PUR(NS) 257. Re Highland Utili- 
ties Co. (Decision No. 21708, Applica- 
tion Nos. 1271-A, 1272-A, 1273-A, 
1274-A); Re Eagle River Electric Co. 
(Decision No. 21764, Application No. 
2135-A). 


e 


Motor Carrier Service Because of Restriction 
On Railroad Freight Transportation 


HE Iowa commission authorized ad- 

ditional motor carrier service where 
such service had previously been disap- 
proved, in view of the rule of the Office 
of Defense Transportation prohibiting 
the operation by railroads of merchan- 
dise cars containing less than carload 
shipments unless specified amounts of 
tonnage are handled. 

The commission also authorized a 
railroad, because of this emergency, to 
carry freight by motor vehicle on rail- 
road billing only in intrastate commerce 
between its various stations along the 
routes covered by its application. 

Such authority is to continue for the 
duration of the present war emergency 
and six months thereafter. It was said: 


7 


We have departed from the precedent 
established in former cases due only to the 
peculiar facts involved in the instant case. 
It is due solely to the abnormal conditions in 
transportation at this particular time that 
this commission finds that for the purpose 
of this case and for a limited time only, the 
applicant has made a showing that the serv- 
ice proposed will promote the public con- 
venience and necessity. 


Commissioner Richardson dissented 
in both cases. He did not believe that the 
commission should depart from _ the 
established policy in the state of denying 
authority to operate over highways al- 
ready occupied by certificated motor car- 
riers. Re Rock Island Motor Transit 
Co. (Docket H-3142 (reopened)); Re 
Thomson (Docket H-3431). 


Motor Carrier Fails to Support Increased 
Fares on Individual Lines 


ROPOSED increases in rates on one of 
the lines of a motor carrier were dis- 
approved by the Washington Depart- 
ment of Public Service for failure to sus- 
tain the burden of proof as to reason- 
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ableness. He was operating his several 
lines as an integrated system but in- 
sisted that the line in question must be 
considered by itself in determining 
whether an increase in rates should be 
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granted. Commission said that if his posi- 
tion was sound in this respect, he had 
failed to sustain the burden of proof 
because he had totally failed to produce 
any evidence showing costs on this par- 
ticular line, except that he showed the 
number of hours consumed in opera- 
tion, from which it was possible to deter- 
mine that there was approximately 3 
cents per mile driver’s cost. Upon this 
ground the department disapproved the 
rate, but it added: 

However, the department has in previous 
cases, particularly in Department of Public 
Service v. Puget Sound Navigation Co. 
(1937) 21 PUR(NS) 177, determined that 
in fixing rates for a passenger transportation 


company, it should not consider each route 
individually; that it should consider all the 
routes as one complete transportation system 
devoted to the public service. This order of 
the department was cited with approval by 
the supreme court in State ex rel. Country 
Club of Seattle v. Department of Public 
Service (1939) 198 Wash 37, 29 PUR(NS) 
321, 86 P(2d) 1104. 

Considered as an integrated system, it js 
apparent and we find that respondent has 
operated during 1942 and during 1943, dur. 
ing the period of highest costs at a rate of 
return ample and even excessive. There is 
no evidence in the record to show that 
revenues would decrease, or that costs would 
increase in the future. 


Department of Public Service v. Furse 
(Cause No. FH-7741). 


e 


Other Important Rulings 


Bo Arizona commission denied an 
application for authority to operate 
a motor carrier service for the trans- 
portation of farm products and ranch 
supplies with the statement that the su- 
preme court has held that the commis- 
sion has no power to grant an additional 
certificate in a field already occupied un- 
less and until it is disclosed that existing 
service is inadequate and insufficient, and 
then only after the certificated operators 
have been ordered to improve their serv- 
ice and have failed to do so. This req- 
uisite showing had not been made. Re 
Hughes (Docket No. 9261-S-5833, De- 
cision No. 14569). 


The supreme court of North Carolina, 
in affirming a judgment for a city in an 
action to enforce an ordinance regulat- 
ing taxicabs, held that no person has an 
absolute right to use the streets of a 
municipality in the operation of power- 
driven vehicles for hire, but that such 
operation is a privilege which the 
municipality, under proper legislative 
authority, may grant or withhold, and 
that municipal corporations may impose 
reasonable conditions upon the use of 


the streets by jitneys, taxicabs, motor- 
buses, and other motor vehicles operat- 
ing as common carriers in the transpor- 
tation of passengers or freight. Sud- 
dreth v. City of Charlotte et al. 27 
SE(2d) 650. 


The New York commission ordered a 
$600 rate reduction in charges for street 
lighting where a village was being billed 
on the basis of annual charges of $6, 
440.15 while cost of service of $5,850 
resulted in a reduction of $590.15 in the 
annual charge. Charges based on facility 
charges, fixture and support charges, and 
lamp and energy charges, which would 
accomplish this reduction, were required 
to be established. Village of Baldwins- 
ville v. Central New York Power Corp. 
(Case 11043). 


The Missouri commission asserted its 
jurisdiction over the closing of a station 
owned and operated by a private corpora- 
tion but used for the purpose of a freight 
station as a loading and unloading place. 
Brotherhood of Railway and Steamship 
Clerks v. Terminal Railroad Asso. of St. 
Louis (Case No. 10,312). 


Note.—The cases referred to, where decided by courts or regulatory commissions, 
will be published in full or abstracted in Public Utihties Reports. 
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FEDERAL POWER COMMISSION v. HOPE NATURAL GAS CO. 


UNITED STATES SUPREME COURT 


Federal Power Commission et al. 


Hope Natural Ges Company 


No. 34 


City of Cleveland 


Hope Natural Cx Company 


No. 35 
— US —, 88 L ed —, 64 S Ct 281 
January 3, 1944 


ERTIORARI to the United States Circuit Court of Appeals 
€; for the Fourth Circuit to review its action in setting aside 
an order of the Federal Power Commission reducing rates for 
natural gas; reversed. For Circuit Court of Appeals decision, 
see (1943) 47 PUR(NS) 129, 134 F(2d) 287. For Commis- 

sion decision, see (1942) 44 PUR(NS) 1. 


Rates, § 174 — Fair value element. 
1. Fair value is the end product of the process of rate making, not the 
starting point; rates cannot be made to depend upon fair value when the 
value of the going enterprise depends on earnings under whatever rates 
may be anticipated, p. 199. 

Appeal and review, § 28.4 — Scope of review — Commission rate order. 
2. The question, when an order of the Federal Power Commission fixing 
natural gas rates is challenged in the courts, is whether that order viewed 
in its entirety meets the requirements of the act; and under the statutory 
standard of “just and reasonable” it is the result reached, not the method 
employed, which is controlling, p. 200. 


Appeal and review, § 55 — Grounds for reversal — Theory of rate order. 
3. Not the theory but the impact of a rate order under the Natural Gas 
Act counts, and if the total effect of the order cannot be said to be unjust 
and unreasonable, judicial inquiry under the act is at an end, p. 200. 


Return, § 9 — Reasonableness — Protection of investor interests — Fair value 
rate base. 

4. Rates established by the Federal Power Commission, under the Natural 

Gas Act, which enable a company to operate successfully, to maintain its 
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financial integrity, to attract capital, and to compensate its investors for 
the risks assumed cannot be condemned as invalid even though they might 
produce only a meager return on the so-called “fair value” rate base, p. 200, 


Valuation, § 39 — Rate base — Reproduction cost — Financial results of enter- 
prise. 
5. The Federal Power Commission is justified in rejecting reproduction 
cost as the measure of a rate base under the Natural Gas Act when it 
appears that the company would have earned 3.27 per cent on a reproduc- 
tion cost rate base while it has earned an annual average return of about 
9 per cent on average investment during a period when it asked for no 
rate increases and its properties were well maintained and operated, p. 200, 


Depreciation, § 14 — Cost basis. 
6, Annual depreciation of natural gas property should be based on cost; 
by such procedure the utility is made whole and the integrity of its invest- 
ment maintained, and no more is required, p. 202. 


§ 376 — Wholesale natural gas — Interests of state in natural resources, 
7. An order of the Federal Power Commission, under the Natural Gas 
Act, reducing rates for gas produced in one state and sold wholesale for 
distribution in other states is, not subject to attack on the ground that the 
result achieved by the order brings consequences which are unjust to the 
producing state and its citizens and which unfairly depress the value of 
gas, gas lands, and gas leaseholds, unduly restrict development of natural 
resources, and arbitrarily transfer their properties to the residents of other 
states without just compensation; neither the words of the Natural Gas 
Act nor its history contain the slightest intimation or suggestion that 
exploitation of consumers by private operators through maintenance of 
high rates should be allowed to continue provided the producing states 
obtain indirect benefit from it, p. 203. 


§ 13 — Powers of Federal Commission — Resales of gas for industrial 
use. 

8. The Natural Gas Act does not confer power upon the Federal Power 

Commission to fix interstate wholesale rates which will disallow or dis- 

courage resales for industrial use, p. 208. 


Appeal and review, § 21 — Questions considered — Discrimination — Wholesale 
natural gas rates. 
9. The problem of discrimination alleged to result from the action of the 
Federal Power Commission in placing too low a rate on natural gas for 
industrial purposes as compared with gas for domestic purposes is not 
involved in a review of an order of the Commission fixing wholesale 
interstate rates, p, 208. 


Appeal and review, § 16 — Scope of review — Unenforceable findings. 
10. Findings by the Federal Power Commission as to the lawfulness of 
past rates which an interstate wholesale natural gas company has charged 
its interstate customers, made on complaint of a city and in aid of state 
regulation, are not reviewable under § 19(b) of the Natural Gas Act, 
15 USCA § 717r(b), since the Commission has no power to make repara- 
tion orders and has no authority to enforce these findings, they being the 
exercise solely of the function of investigation—only a preliminary interim 
step towards possible future action by wholly independent agencies, p. 209. 


(Brack and Murpny, JJ., concur in separate opinion; REED and FRrANKFUuRTER, JJ., dissent; 
Jackson, J., in separate opinion, votes to return case to Commission.) 
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FEDERAL POWER COMMISSION v. HOPE NATURAL GAS CO. 


Appearances: Assistant Attorney 
General Shea, Washington, D. C., for 
petitioner in No. 34; Spencer W. 
Reeder, Cleveland, Ohio, for petition- 
er in No. 35; William B. Cockley, 
Cleveland, Ohio, for respondent; M. 
M. Neeley, of Fairmont, W. Va., 
argued the cause for the state of West 
Virginia as amicus curiae by special 
leave of court. 


Mr. Justice DouG.as delivered the 
opinion of the court: The primary 
issue in these cases concerns the valid- 
ity under the Natural Gas Act of 
1938 (52 Stat 821, 15 USCA § 717) 
of a rate order issued by the Federal 
Power Commission reducing the 
rates chargeable by Hope Natural Gas 
Co. (1942) 44 PUR(NS) 1. Ona 
petition for review of the order made 
pursuant to § 19(b) of the act, the 
circuit court of appeals set it aside, 
one judge dissenting. (1943) 47 
PUR(NS) 129, 134 F(2d) 287. 
The cases are here on petitions for 
writs of certiorari which we granted 
because of the public importance of 
the questions presented. 

Hope is a West Virginia corpora- 
tion organized in 1898. It is a wholly 
owned subsidiary of Standard Oil Co. 
(N. J.). Since the date of its organi- 
zation, it has been in the business of 
producing, purchasing, and marketing 
natural gas in that state.’ It sells 


some of that gas to local consumers in 
West Virginia. But the great bulk 
of it goes to five customer companies 
which receive it at the West Virginia 
line and distribute it in Ohio and in 
Pennsylvania.*? In July, 1938, the 
cities of Cleveland and Akron filed 
complaints with the Commission 
charging that the rates collected by 
Hope from East Ohio Gas Co. (an 
affiliate of Hope which distributes gas 
in Ohio) were excessive and unrea- 
sonable. Later in 1938 the Com- 
mission on its own motion instituted 
an investigation to determine the rea- 
sonableness of all of Hope’s inter- 
state rates. In March, 1939, the 
Public Utility Commission of Penn- 
sylvania filed a complaint with the 
Commission charging that the rates 
collected by Hope from Peoples Nat- 
ural Gas Co. (an affiliate of Hope dis- 
tributing gas in Pennsylvania) and 
two nonaffiliated companies were un- 
reasonable. The city of Cleveland 
asked that the challenged rates be de- 
clared unlawful and that just and rea- 
sonable rates be determined from June 
30, 1939, to the date of the Commis- 
sion’s order. The latter finding was 
requested in aid of state regulation 
and to afford the Public Utilities 
Commission of Ohio a proper basis 
for disposition of a fund collected by 
East Ohio under bond from Ohio 





1 Hope produces about one-third of its an- 
nual gas requirements and purchases the rest 
under some 300 contracts. 

®These five companies are the East Ohio 
Gas Co., the Peoples Natural Gas Co., the 
River Gas Co., the Fayette County Gas Co., 
and the Manufacturers Light & Heat Co. The 
first three of these companies are, like Hope, 
subsidiaries of Standard Oil Co. (N. J.) East 
Ohio and River distribute gas in Ohio, the 
other three in Pennsylvania. Hope’s approxi- 
mate sales in thousand cubic feet for 1940 may 
be classified as follows: 


195 


Local West Virginia sales 
East Ohio 


Manufacturers 


Hope’s natural gas is processed by Hope Con- 
struction & Refining Co., an affiliate, for the 
extraction of gasoline and butane. Domestic 
Coke Corp., another affiliate, sells coke-oven 
gas to Hope for boiler fuel. 
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consumers since June 30, 1939. The 
cases were consolidated and hearings 
were held. 

On May 26, 1942, the Commission 
entered its order and made its find- 
ings, supra, 44 PUR(NS) 1. Its or- 
der required Hope to decrease its fu- 
ture interstate rates so as to reflect a 
reduction, on an annual basis, of not 
less than $3,609,857 in operating rev- 
enues. And it established “just and 
reasonable” average rates per thou- 
sand cubic feet for each of the five cus- 
tomer companies.* In response to the 
prayer of the city of Cleveland the 
Commission also made findings as to 
the lawfulness of past rates, although 
concededly it had no authority under 
the act to fix past rates or to award 
reparations. 44 PUR(NS) at p 34. 
It found that the rates collected by 
Hope from East Ohio were unjust, 
unreasonable, excessive, and there- 
fore unlawful, by $830,892 during 
1939, $3,219,551 during 1940, and 
$2,815,789 on an annual basis since 
1940. It further found that just, rea- 
sonable, and lawful rates for gas sold 
by Hope to East Ohio for resale for 
ultimate public consumption were 
those required to produce $11,528,- 
608 for 1939, $11,507,185 for 1940, 
and $11,910,947 annually since 1940. 

The Commission established an in- 
terstate rate base of $33,712,526 
which, it found, represented the “ac- 
tual legitimate cost” of the company’s 
interstate property less depletion and 
depreciation and plus unoperated 
acreage, working capital and future 
net capital additions. The Commis- 
sion, beginning with book cost, made 


certain adjustments not necessary to 
relate here and found the “actyaj 
legitimate cost” of the plant in inter. 
state service to be $51,957,416, as of 
December 31, 1940. It deducted ac. 
crued depletion and depreciation, 
which it found to be $22,328,016 on 
an “economic-service-life’” basis. And 
it added $1,392,021 for future net 
capital additions, $566,105 for useful 
unoperated acreage, and $2,125,000 
for working capital. It used 1940 as 
a test year to estimate future revenues 
and expenses. It allowed over $16,- 
000,000 as annual operating ex- 
penses—about $1,300,000 for taxes, 
$1,460,000 for depletion and deprecia- 
tion, $600,000 for exploration and de- 
velopment costs, $8,500,000 for gas 
purchased. The Commission allowed 
a net increase of $421,160 over 1940 
operating expenses, which amount 
was to take care of future increase in 
wages, in West Virginia property 
taxes, and in exploration and develop- 
ment costs. The total amount of de- 
ductions allowed from interstate rev- 
enues was $13,495,584. 

Hope introduced evidence from 
which it estimated reproductior. cost 
of the property at $97,000,000. It 
also presented a so-called trended 
“original cost’ estimate which ex- 
ceeded $105,000,000. The latter was 
designed “‘to indicate what the orig- 
inal cost of the property would have 
been if 1938 material and labor prices 
had prevailed throughout the whole 
period of the piecemeal construction 
of the company’s property since 
1898.” 44 PUR(NS) at pp. 8, 9. 
Hope estimated by the “per cent con- 





8 These required minimum reductions of 7 
cents per thousand cubic feet from the 36.5 
cents and 35.5 cents rates previously charged 
East Ohio and Peoples, respectively, and 3 
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cents per thousand cubic feet from the 31.5 
cents rate previously charged Fayette and 
Manufacturers. 
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dition’ method accrued depreciation 
at about 35 per cent of reproduction 
cost new. On that basis Hope con- 
tended for a rate base of $66,000,000. 
The Commission refused to place any 
reliance on reproduction cost new, 
saying that it was “not predicated up- 
on facts” and was “too conjectural 
and illusory to be given any weight in 
these proceedings.” Jd. at p. 8. It 
likewise refused to give any “proba- 
tive value” to trended “original cost” 
since it was “not founded in fact” but 
was “basically erroneous” and pro- 
duced “irrational results.” Jd. at p. 9. 
In determining the amount of ac- 
crued depletion and depreciation the 
Commission, following Lindheimer v. 
Illinois Bell Teleph. Co. (1934) 292 
US 151, 167-169, 78 L ed 1182, 3 
PUR(NS) 337, 54 S Ct 658; Federal 
Power Commission v. Natural Gas 
Pipeline Co. (1942) 315 US 575, 
592, 593, 86 L ed 1037, 42 PUR 
(NS) 129, 62 S Ct 736, based its 
computation on “actual legitimate 
cost.” It found that Hope during the 
years when its business was not under 


regulation did not observe “sound 
depreciation and depletion practices” 
but “actually accumulated an exces- 
sive reserve” * of about $46,000,000. 
Id. at p. 18. One member of the 
Commission thought that the entire 
amount of the reserve should be de- 
ducted from “actual legitimate cost” 
in determining the rate base.® The 
majority of the Commission conclud- 
ed, however, that where, as here, a 
business is brought under regulation 
for the first time and where incorrect 
depreciation and depletion practices 
have prevailed, the deduction of the 
reserve requirement (actual existing 
depreciation and depletion) rather 
than the excessive reserve should be 
made so as to lay “a sound basis for 
future regulation and control of 
rates.” Id. at p. 18. As we have 
pointed out, it determined accrued de- 
pletion and depreciation to be $22,- 
328,016; and it allowed approximate- 
ly $1,460,000 as the annual operating 
expense for depletion and deprecia- 
tion.® 

Hope’s estimate of original cost 





*The book reserve for interstate plant 
amounted at the end of 1938 to about $18,000,- 
000 more than the amount determined by the 
Commission as the proper reserve require- 
ment. The Commission also noted that “twice 
in the past the company has transferred 
amounts aggregating $7,500,000 from the de- 
preciation and depletion reserve to surplus. 
When these latter adjustments are taken into 
account, the excess becomes $25,500,000, which 
has been exacted from the ratepayers over and 
above the amount required to cover the con- 
sumption of property in the service rendered 
and thus to keep the investment unimpaired.” 
44 PUR(NS) at p. 22. 

5 That contention was based on the fact that 
“every single dollar in the depreciation and 
depletion reserves” was taken “from gross op- 
erating revenues whose only source was the 
amounts charged customers in the past for nat- 
ural gas. It is, therefore, a fact that the de- 
Preciation and depletion reserves have been 
contributed by the customers and do not 
Tepresent any investment by Hope.” Jd. at 
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p. 40. And see Railroad Commission v. Cum- 
berland Teleph. & Teleg. Co. (1909) 212 
US 414, 424, 425, 53 L ed 577, 29 S Ct 357; 
2 Bonbright, Valuation of Property (1937) 
p. 1139, 

6 The Commission noted that the case was 
“free from the usual complexities involved in 
the estimate of gas reserves because the geolo- 
gists for the company and the Commission 
presented estimates of the remaining recover- 
able gas reserves which were about one per 
cent apart.” 44 PUR(NS) at pp. 19, 20. 

The Commission utilized the “straight-line 
basis” for determining the depreciation and 
depletion reserve requirements. It used esti- 
mates of the average service lives of the prop- 
erty by classes based in part on an inspection 
of the physical condition of the property. 
And studies were made of Hope’s retirement 
experience and maintenance policies over the 
years. The average service lives of the vari- 
ous classes of property were converted into 
depreciation rates and then applied to the cost 
of the property to ascertain the portion of the 
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was about $69,735,000—approxi- 
mately $17,000,000 more than the 
amount found by the Commission. 
The item of $17,000,000 was made 
up largely of expenditures which 
prior to December 31, 1938, were 
charged to operating expenses. Chief 
among those expenditures was some 
$12,600,000 expended in well drilling 
prior to 1923. Most of that sum was 
expended by Hope for labor, use of 
drilling rigs, hauling, and similar costs 
of well drilling. Prior to 1923, Hope 
followed the general practice of the 
natural gas industry and charged the 
cost of drilling wells to operating ex- 
penses. Hope continued that prac- 
tice until the Public Service Commis- 
sion of West Virginia in 1923 re- 
quired it to capitalize such expend- 
itures, as does the Commission under 
its present Uniform System of Ac- 
counts.’ The Commission refused to 


add such items to the rate base stating 
that “No greater injustice to consum- 
ers could be done than to allow items 
as operating expenses and at a later 
date include them in the rate base, 
thereby placing multiple charges upon 


the consumers.” Jd. at p. 12. For 
the same reason the Commission ex- 
cluded from the rate base about $1,- 
600,000 of expenditures on proper- 
ties which Hope acquired from other 
utilities, the latter having charged 
those payments to operating expenses. 
The Commission disallowed certain 
other overhead items amounting to 
over $3,000,000 which also had been 


previously charged to operating ex. 
penses. And it refused to add some 
$632,000 as interest during construc. 
tion since no interest was in fact paid, 

Hope contended that it should be 
allowed a return of not less than 8 
per cent. The Commission found that 
an 8 per cent return would be unrea. 
sonable but that 64 per cent was a 
fair rate of return. That rate of re- 
turn, applied to the rate base of $33, 
712,526, would produce $2,191,314 
annually, as compared with the pres- 
ent income of not less than $5,801,- 
171. 

The circuit court of appeals set 
aside the order of the Commission for 
the following reasons: (1) It held 
that the rate base should reflect the 
“present fair value” of the property, 
that the Commission in determining 
the “value” should have considered 
reproduction cost and trended orig- 
inal cost, and that “actual legitimate 
cost” (prudent investment) was not 
the proper measure of “fair value” 
where price levels had changed since 
the investment. (2) It concluded that 
the well-drilling costs and overhead 
items in the amount of some $17,000,- 
000 should have been included in the 
rate base. (3) It held that accrued 
depletion and depreciation and the an- 
nual allowance for that expense 
should be computed on the basis of 
“present fair value” of the property 
not on the basis of “actual legitimate 
cost.” 

The circuit court of appeals also 





cost which had expired in rendering the serv- 
ice. 

The record in the present case shows that 
Hope is on the lookout for new sources of 
supply of natural gas and is contemplating an 
extension of its pipe line into Louisiana for 
that purpose. The Commission recognized in 
fixing the rates of depreciation that much ma- 


51 PUR(NS) 


terial may be used again when various present 
sources of gas supply are exhausted, thus giv- 
ing that property more than scrap value at 
the end of its present use. 

7See Uniform System of Accounts pre- 
scribed for Natural Gas Companies effective 
January 1, 1940, Account No. 332.1. 


198 





FEDERAL POWER COMMISSION v. HOPE NATURAL GAS CO. 


held that the Commission had no pow- 
er to make findings as to past rates in 
aid of state regulation. But it con- 
cluded that those findings were proper 
as a step in the process of fixing fu- 
ture rates. Viewed in that light, how- 
ever, the findings were deemed to be 
invalidated by the same errors which 
vitiated the findings on which the rate 
order was based. 

Order Reducing Rates. Congress 
has provided in § 4(a) of the Natural 
Gas Act, 15 USCA § 717 c(a), that 
all natural gas rates subject to the 
jurisdiction of the Commission “shall 
be just and reasonable, and any such 
rate or charge that is not just and rea- 
sonable is hereby declared to be un- 
lawful.” Section 5(a), 15 USCA 
§ 717 d(a), gives the Commission 
the power, after hearing, to determine 
the “just and reasonable rate” to be 
thereafter observed and to fix the rate 
by order. Section 5(a) also empow- 
ers the Commission to order a “de- 
crease where existing rates are unjust 

unlawful, or are not the lowest 
reasonable rates.” And Congress has 
provided in § 19(b), 15 USCA § 717 
r(b), that on review of these rate or- 
ders the “finding of the Commission 
as to the facts, if supported by sub- 
stantial evidence, shall be conclusive.” 
Congress, however, has provided no 
formula by which the “just and rea- 
sonable” rate is to be determined. It 
has not filled in the details of the gen- 
eral prescription ® of § 4(a) and § 5 


(a). It has not expressed in a specific 
rule the fixed principle of “just and 
reasonable.” 

[1] When we sustained the consti- 
tutionality of the Natural Gas Act in 
the Natural Gas Pipeliné Company 
Case, supra, we stated that the “au- 
thority of Congress to regulate the 
prices of commodities in interstate 
commerce is at least as great under the 
Fifth Amendment as is that of the 
states under the Fourteenth to reg- 
ulate the prices of commodities in in- 
trastate commerce.” 315 US at p. 
582, 42 PUR(NS) at p. 135. Rate 
making is indeed but one species of 
price fixing. Munn v. Illinois (1877) 
94 US 113, 134,24 Led 77. The fix- 
ing of prices, like other applications of 
the police power, may reduce the value 
of the property which is being reg- 
ulated. But the fact that the value is 
reduced does not mean that the reg- 
ulation is invalid. Block v. Hirsh 
(1921) 256 US 135, 155-157, 65 L 
ed 865, 41 S Ct 458; Nebbia v. New 
York (1934) 291 US 502, 523-539, 
78 L ed 940, 2 PUR(NS) 337, 54 
S Ct 505, 89 ALR 1469 and cases 
cited. It does, however, indicate that 
“fair value” is the end product of the 
process of rate making, not the start- 
ing point as the circuit court of ap- 
peals held. The heart of the matter 
is that rates cannot be made to depend 
upon “fair value” when the value of 
the going enterprise depends on earn- 





8 Section 6 of the act, 15 USCA § 717e, 
comes the closest to supplying any definite 
criteria for rate making. It provides in sub- 
section (a) that: “The Commission may in- 
vestigate and ascertain the actual legitimate 
cost of the property of every natural gas com- 
pany, the depreciation therein, and, when 
found necessary for rate-making purposes, 
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other facts which bear on the determination 
of such cost or depreciation and the fair value 
of such property.” Subsection (b) provides 
that every natural gas company on request 
shall file with the Commission a statement of 
the “original cost” of its property and shall 
keep the Commission informed regarding the 
“cost” of all additions, etc. 
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ings under whatever rates may be an- 
ticipated.® 

[2, 3] We held in Federal Power 
Commission v. Natural Gas Pipeline 
Co. supra, that the Commission was 
not bound to the use of any single 
formula or combination of formulae 
in determining rates. Its rate-making 
function, moreover, involves the mak- 
ing of “pragmatic adjustments.” Jd. 
at p. 586. And when the Commis- 
sion’s order is challenged in the courts, 
the question is whether that order 
“viewed in its entirety” meets the re- 
quirements of the act. Jd. at p. 586. 
Under the statutory standard of “just 
and reasonable” it is the result 
reached, not the method employed, 
which is controlling. Cf. Los Angeles 
Gas & E. Corp. v. California R. Com- 
mission, 289 US 287, 304, 305, 314, 
77 L ed 1180, PUR1933C 229, 53 S 
Ct 637; West Ohio Gas Co. v. Ohio 
Pub. Utilities Commission (1935) 
294 US 63, 70, 79 L ed 761, 6 PUR 
(NS) 449, 55 S Ct 316; West v. 
Chesapeake & P. Teleph. Co. 295 US 
662, 692, 693, 79 L ed 1640, 8 PUR 
(NS) 433, 55 S Ct 894 (dissenting 
opinion). It is not theory but the 
impact of the rate order which counts. 
If the total effect of the rate order 
cannot be said to be unjust and unrea- 
sonable, judicial inquiry under the act 
isatanend. The fact that the method 
employed to reach that result may 
contain infirmities is not then im- 
portant. Moreover, the Commis- 
sion’s order does not become suspect 
by reason of the fact that it is chal- 


lenged. It is the product of expert 
judgment which carries a presump- 
tion of validity. And he who would 
upset the rate order under the act 
carries the heavy burden of making a 
convincing showing that it is invalid 
because it is unjust and unreasonable 
in its consequences. Cf. Railroad 
Commission v. Cumberland Teleph. & 
Teleg. Co. (1909) 212 US 414, 53 
L ed 577, 29 S Ct 357; Lindheimer 
v. Illinois Bell Teleph. Co. supra, 292 
US at pp. 164, 169; California R. 
Commission v. Pacific Gas & E. Co. 
(1938) 302 US 388, 401, 82 L ed 
319, 21 PUR(NS) 480, 58 S Ct 334. 


[4, 5] The rate-making process 
under the act, i.e., the fixing of “just 
and reasonable” rates, involves a bal- 
ancing of the investor and the con- 
sumer interests. Thus we stated in 


the Natural Gas Pipeline Company 
Case that “regulation does not insure 


that the business shall produce net 
revenues.” 315 US at p. 590. But 
such considerations aside, the investor 
interest has a legitimate concern with 
the financial integrity of the company 
whose rates are being regulated. 
From the investor or company point 
of view it is important that there be 
enough revenue not only for operat- 
ing expenses but also for the capital 
costs of the business. These include 
service on the debt and dividends on 
the stock. Cf. Chicago & G. T. R. 
Co. v. Wellman (1892) 143 US 339, 
345, 346, 36 L ed 176, 12 S Ct 400. 
By that standard the return to the 
equity owner should be commensurate 





9 We recently stated that the meaning of the 
word “value” is to be gathered “from the pur- 
pose for which a valuation is being made. 
Thus the question in a valuation for rate mak- 
ing is how much a utility will be allowed to 
earn. The basic question in a valuation for 
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reorganization purposes is how much the en- 
terprise in all probability can earn.” Insti- 
tutional Investors v: Chicago, M. St. P. & P. 
R. Co. (1943) 318 US 523. 540, 87 L ed 959, 
63 S Ce 727. 
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with returns on investments in other 
enterprises having corresponding 
risks. ‘That return, moreover, should 
be sufficient to assure confidence in 
the financial integrity of the enter- 
prise, so as to maintain its credit and 
to attract capital. See Missouri ex 
rel. Southwestern Bell Teleph. Co. v. 
Public Service Commission, 262 US 
276, 291, 67 L ed 981, PUR1923C 
193, 43 S Ct 544, 31 ALR 807 (Mr. 
Justice Brandeis concurring). The 
conditions under which more or less 
might be allowed are not important 
here. Nor is it important to this case 
to determine the various permissible 
ways in which any rate base on which 
the return is computed might be ar- 
rived at. For we are of the view 
that the end result in this case cannot 
be condemned under the act as unjust 
and unreasonable from the investor 
or company viewpoint. 


We have already noted that Hope 
is a wholly owned subsidiary of the 


Standard Oil Co. (N. J.). It has no 
securities outstanding except stock. 
All of that stock has been owned by 
Standard since 1908. The par 
amount presently outstanding is ap- 
proximately $28,000,000 as com- 
pared with the rate base of $33,712,- 
526 established by the Commission. 
Of the total outstanding stock $11,- 
000,000 was issued in stock dividends. 
The balance, or about $17,000,000, 
was issued for cash or other assets. 
During the four decades of its opera- 
tions Hope has paid over $97,000,000 
in cash dividends. It had, moreover, 
accumulated by 1940 an earned sur- 
plus of about $8,000,000. It had thus 
earned the total investment in the 
company nearly seven times. Down 
to 1940 it earned over 20 per cent per 
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year on the average annual amount 
of its capital stock issued for cash or 
other assets. On an average invested 
capital of some $23,000,000 Hope’s 
average earnings have been about 12 
per cent a year. And during this 
period it had accumulated in addition 
reserves for depletion and deprecia- 
tion of about $46,000,000. Further- 
more, during 1939, 1940, and 1941, 
Hope paid dividends of 10 per cent 
on its stock. And in the year 1942, 
during about half of which the lower 
rates were in effect, it paid dividends 
of 74 per cent. From 1939-1942 its 
earned surplus increased from $5,- 
250,000 to about $13,700,000, i.e., to 
almost half the par value of its out- 
standing stock. 

As we have noted, the Commission 
fixed a rate of return which permits 
Hope to earn $2,191,314 annually. 
In determining that amount it stressed 
the importance of maintaining the 
financial integrity of the company. It 
considered the financial history of 
Hope and a vast array of data bearing 
on the natural gas industry, related 
businesses, and general economic con- 
ditions. It noted that the yields on 
better issues of bonds of natural gas 
companies sold in the last few years 
were “close to 3 per cent,” 44 PUR 
(NS) at p. 33. It stated that the 
company was a “seasoned enterprise 
whose risks have been minimized” by 
adequate provisions for depletion and 
depreciation (past and present) with 
“concurrent high profits,” by “pro- 
tected established markets, through 
affiliated distribution companies, in 
populous and industralized areas,” 
and by a supply of gas locally to meet 
all requirements, “except on certain 
peak days in the winter, which it is 
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feasible to supplement in the future 
with gas from other sources.” Id. at 
p. 33. The Commission concluded: 
“The company’s efficient manage- 
ment, established markets, financial 
record, affiliations, and its prospective 
business place it in a strong position 
to attract capital upon favorable terms 
when it is required.” Jd. at p. 33. 

In view of these various considera- 
tions we cannot say that an annual 
return of $2,191,314 is not “just and 
reasonable” within the meaning of the 
act. Rates which enable the com- 
pany to operate successfully, to main- 
tain its financial integrity, ‘to attract 
capital, and to compensate its in- 
vestors for the risks assumed certain- 
ly cannot be condemned as invalid, 
even though they might produce only 
a meager return on the so-called “fair 
value” rate base. In that connection 


it will be recalled that Hope contended 
for a rate base of $66,000,000 com- 
puted on reproduction cost new. The 
Commission points out that if that 
rate base were accepted, Hope’s aver- 
age rate of return for the 4-year 


period from 1937-1940 would 
amount to 3.27 per cent. During that 
period Hope earned an annual aver- 
age return of about 9 per cent on the 
average investment. It asked for no 
rate increases. Its properties were 
well maintained and operated. As the 
Commission says such a modest rate 
of 3.27 per cent suggests an “‘infla- 
tion of the base on which the rate has 
been computed.” Dayton Power & 
Light Co. v. Ohio Pub. Utilities Com- 
mission (1934) 292 US 290, 312, 
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78 L ed 1267, 3 PUR(NS) 279, 54 
S Ct 647. Cf. Lindheimer v. Illinois 
Bell Teleph. Co. supra, 292 US at p. 
164. The incongruity between the 
actual operations and the return com- 
puted on the basis of reproduction cost 
suggests that the Commission was 
wholly justified in rejecting the latter 
as the measure of the rate base. 

In view of this disposition of the 
controversy we need not stop to in- 
quire whether the failure of the Com- 
mission to add the $17,000,000 of 
well drilling and other costs to the 
rate base was consistent with the pru- 
dent investment theory as developed 
and applied in particular cases. 

[6] Only a word need be added 
respecting depletion and depreciation. 
We held in the Natural Gas Pipeline 
Company Case, supra, that there was 
no constitutional requirement “that 
the owner who embarks in a wasting- 
asset business of limited life shall re- 
ceive at the end more than he has put 
into it.” 315 US at p. 593. The cir- 
cuit court of appeals did not think 
that that rule was applicable here be- 
cause Hope was a utility required to 
continue its service to the public and 
not scheduled to end its business on a 
day certain as was stipulated to be true 
of the Natural Gas Pipeline Co. But 
that distinction is quite immaterial. 
The ultimate exhaustion of the supply 
is inevitable in the case of all natural 
gas companies. Moreover, this court 
recognized in Lindheimer v. Illinois 
Bell Teleph. Co. supra, the propriety 
of basing annual depreciation on 
cost.” By such a procedure the util- 





10 Chief Justice Hughes said in that case 
(292 US at pp. 168, 169, 3 PUR(NS) at p. 
348): “If the predictions of service life were 
entirely accurate and retirements were made 
when and as these predictions were precisely 
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fulfilled, the depreciation reserve would repre- 
sent the consumption of capital, on a cost 
basis, according to the method which spreads 
that loss over the respective service periods. 
But if the amounts charged to operating ex- 
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ity is made whole and the integrity of 
its investment maintained.“ No more 
is required."* We cannot approve the 
contrary holding of United R. & Elec- 
tric Co. v. West, 280 US 234, 253, 
254, 74 L ed 390, PUR1930A 225, 
50 S Ct 123. Since there are no con- 
stitutional requirements more exact- 
ing than the standards of the act, a 
rate order which conforms to the lat- 
ter does not run afoul of the former. 

[7] The Position of West Virginia. 
The state of West Virginia, as well 
as its Public Service Commission, in- 
tervened in the proceedings before the 
Commission and participated in the 
hearings before it. They have also 
filed a brief amicus curiae here and 
have participated in the argument at 
the bar. Their contention is that the 
result achieved by the rate order 
“brings consequences which are un- 
just to West Virginia and its citizens” 
and which “unfairly depress the value 
of gas, gas lands, and gas leaseholds, 
unduly restrict development of their 
natural resources, and _ arbitrarily 
transfer their properties to the resi- 
dents of other states without just 
compensation therefor.” 

West Virginia points out that the 
Hope Natural Gas Company holds a 
large number of leases on both produc- 
ing and unoperated properties. The 
owner or grantor receives from the 


operator or grantee delay rentals as 
compensation for postponed drilling. 
When a producing well is successfully 
brought in, the gas lease customarily 
continues indefinitely for the life of 
the field. In that case the operator 
pays a stipulated gas-well rental or in 
some cases a gas royalty equivalent 
to one-eighth of the gas marketed.* 
Both the owner and operator have 
valuable property interests in the gas 
which are separately taxable under 
West Virginia law. The contention 
is that the reversionary interests in 
the leaseholds should be represented 
in the rate proceedings since it is their 
gas which is being sold in interstate 
commerce. It is argued, moreover, 
that the owners of the reversionary in- 
terests should have the benefit of the 
“discovery value” of the gas lease- 
holds, not the interstate consumers. 
Furthermore, West Virginia contends 


that the Commission, in fixing a rate 
for natural gas produced in that state, 
should consider the effect of the rate 
order on the economy of West Vir- 


ginia. It is pointed out that gas is a 
wasting asset with a rapidly diminish- 
ing supply. As a result West Vir- 
ginia’s gas deposits are becoming in- 
creasingly valuable. Nevertheless the 
rate fixed by the Commission reduces 
that value. And that reduction, it is 
said, has severe repercussions on the 





penses and credited to the account for depre- 
ciation reserve are excessive, to that extent 
subscribers for the telephone service are re- 
quired to provide, in effect, capital contribu- 
tions, not to make good losses incurred by the 
utility in the service rendered and thus to 
keep its investment unimpaired, but to secure 
additional plant and equipment upon which the 
utility expects a return.” 

11See Mr. Justice Brandeis (dissenting) in 
United R. & Electric Co. v. West (cited 
above) 280 US at pp. 259-288, for an ex- 
tended analysis of the problem. 
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12Tt should be noted that the act provides 
no specific rule governing depletion and de- 
preciation, Section 9(a), 15 USCA §717h(a) 
merely states that the Commission “may from 
time to time ascertain and determine, and by 
order fix, the proper and adequate rates of 
depreciation and amortization of the several 
classes of property of each natural gas com- 
pany used or useful in the production, trans- 
portation, or sale of natural gas.” 

18 See Simonton, The Nature of the Inter- 
est of the Grantee under an Oil and Gas 
Lease (1918) 25 W Va L Quar 295. 
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economy of the state. It is argued in 
the first place that as a result of this 
rate reduction Hope’s West Virginia 
property taxes may be decreased in 
view of the relevance which earnings 
have under West Virginia law in the 
assessment of property for tax pur- 
poses.“ Secondly, it is pointed out 
that West Virginia has a production 
tax ® on the “value” of the gas ex- 
ported from the state. And we are 
told that for purposes of that tax 
“value” becomes under West Virginia 
law “practically the substantial equiv- 
alent of market value.” Thus, West 
Virginia argues that undervaluation 
of Hope’s gas leaseholds will cost the 
state many thousands of dollars in 
taxes. The effect, it is urged, is to 
impair West Virginia’s tax structure 
for the benefit of Ohio and Penn- 
sylvania consumers. West Virginia 


emphasizes, moreover, its deep inter- 


est in the conservation of its natural 
resources including its natural gas. 
It says that a reduction of the value 
of these leasehold values will jeopard- 
ize these conservation policies in 
three respects: (1) exploratory de- 
velopment of new fields will be dis- 
couraged; (2) abandonment of low- 
yield high-cost marginal wells will be 
hastened ; and (3) secondary recovery 
of oil will be hampered. Further- 
more, West Virginia contends that the 
reduced valuation will harm one of 
the great industries of the state and 
that harm to that industry must in- 
evitably affect the welfare of the 
citizens of the state. It is also pointed 


out that West Virginia has a large 
interest in coal and oil as well as in 
gas and that these forms of fuel are 
competitive. When the price of gas 
is materially cheapened, consumers 
turn to that fuel in preference to the 
others. As a result this lowering of 
the price of natural gas will have the 
effect of depreciating the price of West 
Virginia coal and oil. 

West Virginia insists that in neg- 
lecting this aspect of the problem the 
Commission failed to perform the 
function which Congress entrusted to 
it and that the case should be remand- 
ed to the Commission for a modifica- 
tion of its order.’® 

We have considered these conten- 
tions at length in view of the earnest- 
ness with which they have been urged 
upon us. We have searched the legisla- 
tive history of the Natural Gas Act 
for any indication that Congress en- 
trusted to the Commission the various 
considerations which West Virginia 
has advanced here. And our conclu- 
sion is that Congress did not. 

We pointed out in Illinois Nat. Gas 
Co. v. Central Illinois Pub. Service 
Co. (1942) 314 US 498, 506, 86 L ed 
371, 42 PUR(NS) 53, 57, 62 S Ct 
384, that the purpose of the Natural 
Gas Act was to provide, “through the 
exercise of the national power over 
interstate commerce, an agency for 
regulating the wholesale distribution 
to public service companies of natural 
gas moving interstate, which this court 
had declared to be interstate commerce 
not subject to certain types of state 





14 West Penn Power Co. v. Board of Re- 
view and Equalization (1932) 112 W Va 442, 
164 SE 962. 

15W Va Rev Code of 1943, Chap 11, Art 
13, §§ 2a, 3a. 
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16 West Virginia suggests as a possible so- 
lution (1) that a “going concern value” of the 
company’s tangible assets be included in the 
rate base and (2) that the fair market value 
of gas delivered to customers be added to the 
outlay for operating expenses and taxes. 
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regulation.” As stated in the House 
Report, the “basic purpose” of this 
legislation was “to occupy” the field 
in which such cases as Missouri ex 
rel, Barrett v. Kansas Nat. Gas Co. 
265 US 298, 68 L ed 1027, PUR 
1924E 78, 44 S Ct 544, and Rhode 
Island Pub. Utilities Commission v. 
Attleboro Steam & Electric Co. 273 
US 83, 71 L ed 549, PUR1927B 348, 
47 S Ct 294, had held the states might 
not act. H. Rep. No. 709, 75th Cong. 
Ist Sess. p. 2. In accomplishing that 
purpose the bill was designed to take 
“no authority from state Commis- 
sions” and was “so drawn as to com- 
plement and in no manner usurp state 
regulatory authority.” Jd. at p. 2. 


And the Federal Power Commission 
was given no authority over the “pro- 
duction or gathering of natural gas.” 
§ 1(b), 15 USCA § 717(b). 


The primary aim of this legisla- 


tion was to protect consumers against 
exploitation at the hands of natural 
gas companies. Due to the hiatus in 
regulation which resulted from the 
Kansas Gas Company Case, supra, 
and related decisions, state Commis- 
sions found it difficult or impossible 
to discover what it cost interstate pipe- 
line companies to deliver gas within 
the consuming states; and thus they 
were thwarted in local regulation. H. 
Rep. No. 709, supra, p. 3. Moreover, 
the investigations of the Federal 
Trade Commission had disclosed that 


the majority of the pipe-line mileage 
in the country used to transport nat- 
ural gas, together with an increasing 
percentage of the natural gas supply 
for pipe-line transportation, had been 
acquired by a handful of holding com- 
panies.” State Commissions, inde- 
pendent producers, and communities 
having or seeking the service were 
growing quite helpless against these 
combinations."* These were the types 
of problems with which those partici- 
pating in the hearings were pre-oc- 
cupied.® Congress addressed itself to 
those specific evils. 

The Federal Power Commission 
was given broad powers of regula- 
tion. The fixing of “just and rea- 
sonable” rates (§ 4) with the powers 
attendant thereto™ was the heart of 
the new regulatory system. More- 
over, the Commission was given cer- 
tain authority by § 7(a), 15 USCA 
§ 717f(a), on a finding that the ac- 
tion was necessary or desirable “in the 
public interest,” to require natural gas 
companies to extend or improve their 
transportation facilities and to sell gas 
to any authorized local distributor. 
By § 7(b) it was given control over 
the abandonment of facilities or of 
service. And by § 7(c), as originally 
enacted, no natural gas company could 
undertake the construction or exten- 
sion of any facilities for the trans- 
portation of natural gas to a market 
in which natural gas was already being 





17S. Doc. 92, Pt. 84-A, Chap XII, Final 
Report, Federal Trade Commission to the 
Senate pursuant to S. Res. No. 83, 70th Cong. 
Ist Sess. 

18S. Doc. 92, Pt. 84-A, Chaps. XII, XIII, 
op. cit., supra, note 17. 

18See Hearings on H. R. 11662, Subcom- 
mittee of House Committee on Interstate & 
Foreign Commerce, 74th Cong. 2d Sess.; 
Hearings on H, R. 4008, House Committee 
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on Interstate and Foreign Commerce, 75th 
Cong. Ist Sess. 

20 The power to investigate and ascertain 
the “actual legitimate cost” of property (§ 6), 
the requirement as to books and records (§ 8), 
control over rates of depreciation (§9), the 
requirements for periodic and special reports 
($10), the broad powers of investigation 
(§ 14) are among the chief powers supporting 
the rate-making function. 
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served by another company, or sell 
any natural gas in such a market, 
without obtaining a certificate of pub- 
lic convenience and necessity from 
the Commission. In passing on such 
applications for certificates of con- 
venience and necessity the Commission 
was told by § 7(c), as originally en- 
acted, that it was “the intention of 
Congress that natural gas shall be sold 
in interstate commerce for resale for 
ultimate public consumption for do- 
mestic, commercial, industrial, or any 
other use at the lowest possible rea- 
sonable rate consistent with the main- 
tenance of adequate service in the pub- 
lic interest.” The latter provision 
was deleted from § 7(c) when that 
subsection was amended by the act of 
February 7, 1942, 56 Stat 83. By that 
amendment limited grandfather 


rights were granted companies desir- 


ing to extend their facilities and serv- 
ices over the routes or within the area 
which they were already serving. 
Moreover, § 7(c) was broadened so 
as to require certificates of public con- 
venience and necessity not only where 
the extensions were being made to 
markets in which natural gas was al- 
ready being sold by another company 
but in other situations as well. 

These provisions were plainly de- 
signed to protect the consumer inter- 
ests against exploitation at the hands 
of private natural gas companies. 
When it comes to cases of abandon- 
ment or of extensions of facilities or 
service, we may assume that, apart 
from the express exemptions * con- 
tained in § 7, considerations of con- 
servation are material to the issuance 
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of certificates of public convenience 
and necessity. But the Commission 
was not asked here for a certificate of 
public convenience and necessity un- 
der § 7 for any proposed construction 
or extension. It was faced with a 
determination of the amount which 
a private operator should be allowed 
to earn from the sale of natural gas 
across state lines through an estab- 
lished distribution system. Sections 
4 and 5, not § 7, provide the stand- 
ards for that determination. We can- 
not find in the words of the act or 
in its history the slightest intimation 
or suggestion that the exploitation of 
consumers by private operators 
through the maintenance of high rates 
should be allowed to continue provid- 
ed the producing states obtain indirect 
benefits from it. That apparently was 
the Commission’s view of the matter, 
for the same arguments advanced here 
were presented to the Commission and 
not adopted by it. 

We do not mean to suggest that 
Congress was unmindful of the inter- 
ests of the producing states in their 
natural gas supplies when it drafted 
the Natural Gas Act. As we have 
said, the act does not intrude on the 
domain traditionally reserved for 
control by state Commissions; and 
the Federal Power Commission was 
given no authority over “the produc- 
tion or gathering of natural gas.” 
Section 1(b). In addition, Congress 
recognized the legitimate interests of 
the states in the conservation of nat- 
ural gas. By § 11 Congress instructed 
the Commission to make reports on 
compacts between two or more states 





21 Apart from the grandfather clause con- 
tained in §7(c), there is the provision of 
§ 7(f) that a natural gas company may en- 


large or extend its*facilities within the “serv- 
ice area” determined by the Commission with- 
out any further authorization. 
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dealing with the conservation, produc- 
tion, and transportation of natural 
gas.* The Commission was also di- 
rected to recommend further legisla- 
tion appropriate or necessary to carry 
out any proposed compact and “to aid 
in the conservation of natural-gas re- 
sources within the United States and 
in the orderly, equitable, and economic 
production, transportation, and dis- 
tribution of natural gas.” Section 11 
(a). Thus Congress was quite aware 
of the interests of the producing states 
in their natural gas supplies.” But it 
left the protection of those interests to 
measures other than the maintenance 
of high rates to private companies. 


If the Commission is to be compelled 
to let the stockholders of natural gas 
companies have a feast so that the 
producing states may receive crumbs 
from that table, the present act must 
be redesigned. Such a project raises 
questions of policy which go beyond 
our province. 

It is hardly necessary to add that a 
limitation on the net earnings of a 
natural gas company from its inter- 
state business is not a limitation on 
the power of the producing state 
either to safeguard its tax revenues 
from that industry * or to protect the 
interests of those who sell their gas 
to the interstate operators.” The re- 





22 See P. L. 117, approved July 7, 1943, con- 
taining an “Interstate Compact to Conserve 
Oil and Gas” between Oklahoma, Texas, New 
Mexico, Illinois, Colorado, and Kansas. 


23As we have pointed out, § 7(c) was 
amended by the act of February 7, 1942 (56 
Stat 83) so as to require certificates of pub- 
lic convenience and necessity not only where 
the extensions were being made to markets in 
which natural gas was already being sold by 
another company but to other situations as 
well. Considerations of conservation entered 
into the proposal to give the act that broader 
scope. H. Rep. No. 1290, 77th Cong. Ist Sess. 
pp. 2-3. And see Annual Report, Federal 
Power Commission (1940) pp. 79, 80; Baum, 
The Federal Power Commission and State 
Utility Regulation (1942) p 261. 

The bill amending § 7(c) originally con- 
tained a subsection (h) reading as follows: 
“Nothing contained in this section shall be 
construed to affect the authority of a state 
within which natural gas is produced to au- 
thorize or require the construction or exten- 
sion of facilities for the transportation and 
sale of such gas within such state: Provided, 
however, that the Commission, after a hearing 
upon complaint or upon its own motion, may 
by order forbid any intrastate construction or 
extension by any natural-gas company which 
it shall find will prevent such company from 
rendering adequate service to its customers in 
interstate or foreign commerce in territory 
already being served.” See Hearings on H. R. 
5249, House Committee on Interstate & For- 
eign Commerce, 77th Cong. Ist Sess., pp. 7, 
11, 21, 29, 32, 33. In explanation of its de- 
letion the House Committee Report stated, pp. 
4,5: “The increasingly important problems 
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raised. by the desire of several states to regu- 
late the use of the natural gas produced there- 
in in the interest of consumers within such 
states, as against the Federal power to regu- 
late interstate commerce in the interest of 
both interstate and intrastate consumers, are 
deemed by the committee to warrant further 
intensive study and probably a more detailed 
and comprehensive plan for the handling there- 
of than that which would have been provided 
by the stricken subsection.” 

24 We have noted that in the annual operat- 
ing expenses of some $16,000,000 the Com- 
mission included West Virginia and Federal 
taxes. And in the net increase of $421,160 
over 1940 operating expenses allowed by the 
Commission was some $80,000 for increased 
West Virginia property taxes. The adequacy 
of these amounts has not been challenged here. 

25 The Commission included in the aggre- 
gate annual operating expenses which it al- 
lowed some $8,500,000 for gas purchased. It 
also allowed about $1,400,000 for natural gas 
production and about $600,000 for exploration 
and development. 

It is suggested, however, that the Commis- 
sion in ascertaining the cost of Hope’s nat- 
ural gas production plant proceeded contrary 
to § 1(b) which provides that the act shall 
not apply to “the production or gathering of 
natural gas.” But such valuation, like the pro- 
visions for operating expenses, is essential to 
the rate-making function as customarily per- 
formed in this country. Cf. Smith, The Con- 
trol of Power Rates in the United States and 
England (1932) 159 The Annals 101. Indeed 
§ 14(b) of the act gives the Commission the 
power to “determine the propriety and rea- 
sonableness of the inclusion in operating ex- 
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turn which the Commission allowed 
was the net return after all such 
charges. 

It is suggested that the Commission 
has failed to perform its duty under 
the act in that it has not allowed a re- 
turn for gas production that will be 
enough to induce private enterprise to 
perform completely and efficiently its 
functions for the public. The Com- 
mission, however, was not oblivious 
of those matters. It considered them. 
It allowed, for example, delay rentals 
and exploration and development costs 
in operating expenses.** No serious 
attempt has been made here to show 
that they are inadequate. We certain- 
ly cannot say that they are, unless we 
are to substitute our opinions for the 
expert judgment of the administrators 
to whom Congress entrusted the de- 
cision. Moreover, if in light of ex- 


perience they turn out to be inade- 
quate for development of new sources 
of supply, the doors of the Commis- 
sion are open for increased allowances. 


This is not an order for all time. The 
act contains machinery for obtaining 
rate adjustments. Section 4. 

[8, 9] But it is said that the Com- 
mission placed too low a rate on gas 
for industrial purposes as compared 
with gas for domestic purposes and 
that industrial uses should be dis- 
couraged. It should be noted in the 


first place that the rates which the 
Commission has fixed are Hope’s in. 
terstate wholesale rates to distributors 
not interstate rates to industrial yg. 
ers* and domestic consumers. We 
hardly can assume, in view of the 
history of the act and its provisions, 
that the resales intrastate by the cus- 
tomer companies which distribute the 
gas to ultimate consumers in Ohio and 
Pennsylvania are subject to the rate- 
making powers of the Commission.” 
But in any event those rates are not 
in issue here. Moreover, we fail to 
find in the power to fix “just and rea- 
sonable” rates the power to fix rates 
which will disallow or discourage re- 
sales for industrial use. The Com- 
mittee Report stated that the act pro- 
vided “for regulation along recognized 
and more or less standardized lines” 
and that there was “nothing novel in 
its provisions.” H. Rep. No. 709, su- 
pra, p. 3. Yet if we are now to tell 
the Commission to fix the rates so as 
to discourage particular uses, we would 
indeed be injecting into a rate case a 
“novel” doctrine which has no ex- 
press statutory sanction. The same 
would be true if were to hold that the 
wasting-asset nature of the industry 
required the maintenance of the level 
of rates so that natural gas companies 
could make a greater profit on each 
unit of gas sold. Such theories of 





penses, capital, or surplus of all delay rentals 
or other forms of rental or compensation for 
unoperated lands and leases.” 

26 See note 25, supra. 

21The Commission has expressed doubts 
over its power to fix rates on “direct sales to 
industries” from interstate pipe lines as dis- 
tinguished from “sales for resale to the in- 
dustrial customers of distributing companies.” 
Annual Report, Federal Power Commission 
(1940) p. 11. 

28 Section 1(b) of the act provides: “The 
provisions of this act shall apply to the trans- 
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portation of natural gas in interstate com- 
merce, to the sale in interstate commerce of 
natural gas for resale for ultimate public con- 
sumption for domestic, commercial, industrial, 
or any other use, and to natural-gas com- 
panies engaged in such transportation or sale, 
but shall not apply to any other transportation 
or sale of natural gas or to the local distribu- 
tion of natural gas or to the facilities used 
for such distribution or to the production or 
gathering of natural gas.” And see § 2(6), 
defining a “natural-gas company,” and H. Rep. 
No. 709, supra, pp. 2, 3. 
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rate making for this industry may or 
may not be desirable. The difficulty 
is that § 4(a) and § 5(a) contain only 
the conventional standards of rate 
making for natural gas companies.” 
The act of February 7, 1942, by 
broadening § 7 gave the Commission 
some additional authority to deal with 
the conservation aspects of the prob- 
lem. But § 4(a) and § 5(a) were 
not changed. If the standard of 
“just and reasonable” is to sanction 
the maintenance of high rates by a 
natural gas company because they re- 
strict the use of natural gas for cer- 
tain purposes, the act must be further 
amended. 

It is finally suggested that the rates 
charged by Hope are discriminatory 
as against domestic users and in favor 
of industrial users. That charge is 
apparently based on § 4(b) of the act 
which forbids natural gas companies 
from maintaining “any unreasonable 
difference in rates, charges, service, 
facilities, or in any other respect, 
either as between localities or as be- 
tween classes of service.” The power 
of the Commission to eliminate any 
such unreasonable differences or dis- 
criminations is plain. Section 5(a). 
The Commission, however, made no 
findings under § 4(b). Its failure in 
that regard was not challenged in the 


petition to review. And it has not 
been raised or argued here by any 
party. Hence the problem of dis- 
crimination has no proper place in the 
present decision. It will be time 
enough to pass on that issue when it is 
presented to us. Congress has en- 
trusted the administration of the act 
to the Commission not to the courts. 
Apart from the requirements of judi- 
cial review it is not for us to advise 
the Commission how to discharge its 
functions. 

[10] Findings As to the Lawful- 
ness of Past Rates. As we have noted, 
the Commission made certain findings 
as to the lawfulness of past rates 
which Hope had charged its interstate 
customers. Those findings were made 
on the complaint of the city of Cleve- 
land and in aid of state regulation. It 
is conceded that under the act the 
Commission has no power to make 
reparation orders. And its power to 
fix rates admittedly is limited to those 
“to be thereafter observed and in 
force.” Section 5(a). But the Com- 
mission maintains that it has the pow- 
er to make findings as to the lawful- 
ness of past rates even though it has 
no power to fix those rates." How- 
ever that may be, we do not think 
that these findings were reviewable 
under § 19(b) of the act. That sec- 





29 The wasting-asset characteristic of the in- 
dustry was recognized prior to the act as re- 
quiring the inclusion of a depletion allowance 
among operating expenses. See Columbus Gas 
& Fuel Co. v. Ohio Pub. Utilities Commission 
(1934) 292 US 398, 404, 405, 78 L ed 1327, 
4 PUR(NS) 152, 54 S Ct 763, 91 ALR 1403. 
But no such theory of rate making for natural 
gas companies as is now suggested emerged 
from the cases arising during the earlier period 
of regulation. 

80 The Commission has been alert to the 
problems of conservation in its administration 
of the act. It has indeed suggested that it 
might be wise to restrict the use of natural 


[14] 


gas “by functions rather than by areas.” 
Twentieth Annual Report (1940) p. 79. 

The Commission stated in that connection 
that natural gas was particularly adapted to 
certain industrial uses. But it added that the 
general use of such gas “under boilers for the 
production of steam” is “under most circum- 
stances of very questionable social economy.” 
bid 


31 The argument is that § 4(a) makes “un- 
lawful” the charging of any rate that is not 
just and reasonable. And § 14(a) gives the 
Commission power to investigate any matter 
“which it may find necessary or proper in 
order to determine whether any person has 
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tion gives any party “aggrieved by an 
order” of the Commission a review 
“of such order” in the circuit court of 
appeals for the circuit where the nat- 
ural gas company is located or has its 
principal place of business or in the 
United States court of appeals for the 
District of Columbia. We do not 
think that the findings in question fall 
within that category. 

The court recently summarized the 
various types of administrative action 
or determination reviewable as orders 
under the Urgent Deficiencies Act of 
October 22, 1913, 28 USCA §§ 45, 
47a, and kindred statutory provisions. 
Rochester Teleph. Corp. v. United 
States (1939) 307 US 125, 130, 83 
L ed 1147, 28 PUR(NS) 78, 82, 59 
S Ct 754. It was there pointed out 
that where “the order sought to be 
reviewed does not of itself adversely 
affect complainant but only affects his 


rights adversely on the contingency of 
future administrative action,” it is not 


reviewable. The court said: “In view 
of traditional conceptions of Federal 
judicial power, resort to the courts in 
these situations is either premature or 
wholly beyond their province.” And 
see United States v. Los Angeles & 
S. L. R. Co. 273 US 299, 309, 310, 71 
L ed 651, PUR1927B 357, 47 S Ct 
413; Shannahan v. United States 
(1938) 303 US 596, 82 L ed 1039, 58 
S Ct 732. These considerations are 
apposite here. The Commission has 
no authority to enforce these findings. 
They are “the exercise solely of the 
function of investigation.” United 


States v. Los Angeles & S. L. R. Co, 
supra, at p. 310. They are only a 
preliminary, interim step towards pos- 
sible future action—action not by the 
Commission but by wholly independ- 
ent agencies. The outcome of those 
proceedings may turn on factors other 
than these findings. These findings 
may never result in the respondent 
feeling the pinch of administrative 
action. 
Reversed. 


Mr. Justice Roberts took no part 
in the consideration or decision of this 
case. 


Brack and Murpny, JjJ., con- 
curring: We agree with the court’s 
opinion and would add nothing to 
what has been said but for what is 
patently a wholly gratuitous assertion 
as to constitutional law in the dis- 
sent of Mr. Justice Frankfurter. We 
refer to the statement that “Congres- 
sional acquiescence to date in the 
doctrine of Chicago, M. & St. P. R. 
Co. v. Minnesota ex rel. R. & Ware- 
house Commission, supra, ([1890] 
134 US 418, 33 L ed 970, 10 
S Ct 462) may fairly be claimed.” 
That was the case in which a 
majority of this court was finally 
induced to expand the meaning of 
“due process” so as to give courts 
power to block efforts of the state and 
national governments to regulate 
economic affairs. The present case 
does not afford a proper occasion to 
discuss the soundness of that doctrine 
because, as stated in Mr. Justice 





violated” any provision of the act. Moreover, 
§ 5(b) gives the Commission power to inves- 
tigate and determine the cost of production or 
transportation of natural gas in cases where 
it has “no authority to establish a rate gov- 
erning the transportation or sale of such nat- 
ural gas.” And § 17(c) directs the Commis- 


sion “to make available to the several state 
Commissions such information and reports as 
may be of assistance in state regulation of 
natural-gas companies.” For a discussion of 
these points by the Commission, see 44 PUR 
(NS) 1, 34, 35. 
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Frankfurter’s dissent, “That issue is 
not here in controversy.” The salu- 
tary practice whereby courts do not 
discuss issues in the abstract applies 
with peculiar force to constitutional 
questions. Since, however, the dis- 
sent adverts to a highly controversial 
due process doctrine and implies its 
acceptance by Congress, we feel com- 
pelled to say that we do not under- 
stand that Congress voluntarily has 
acquiesced in a constitutional principle 
of government that courts, rather 
than legislative bodies, possess final 
authority over regulation of economic 
affairs. Even this court has not al- 


ways fully embraced that principle, and 
we wish to repeat that we have never 
acquiesced in it, and do not now. 
See Federal Power Commission v. 
Natural Gas Pipeline Co. (1942) 315 
US 575, 599-601, 86 L ed 1037, 42 
PUR(NS) 129, 62 S Ct 736. 


REED, J., dissenting: This case in- 
volves the problem of rate making un- 
der the Natural Gas Act. Added im- 
portance arises from the obvious fact 
that the principles stated are generally 
applicable to all Federal agencies which 
are entrusted with the determination 
of rates for utilities. Because my 
views differ somewhat from those of 
my brethren, it may be of some value 
to set them out in a summary form. 

The Congress may fix utility rates 
in situations subject to Federal con- 
trol without regard to any standard 


except the constitutional standards of 
due process and for taking private 
property for public use without just 
compensation. Wilson v. New 
(1917) 243 US 332, 350, 61 L ed 
755, 37 S Ct 298, LRA1917E 938, 
Ann Cas 1918A 1024. A Commis- 
sion, however, does not have this free- 
dom of action. Its powers are limited 
not only by the constitutional stand- 
ards but also by the standards of the 
delegation. Here the standard added 
by the Natural Gas Act is that the rate 
be “just and reasonable.” ? Section 6? 
throws additional light on the mean- 
ing of these words. 

When the phrase was used by Con- 
gress to describe allowable rates, it 
had relation to something ascertain- 
able. The rates were not left to the 
whim of the Commission. The rates 
fixed would produce an annual return 
and that annual return was to be com- 
pared with a theoretical just and rea- 
sonable return, all risks considered, 
on the fair value of the property used 
and useful in the public service at the 
time of the determination. 

Such an abstract test is not precise. 
The agency charged with its deter- 
mination has a wide range before it 
could properly be said by a court that 
the agency had disregarded statutory 
standards or had confiscated the prop- 
erty of the utility for public use. Cf. 
Chicago, M & St. P. R. Co. v. Min- 
nesota ex rel. R. & Warehouse Com- 
mission (1890) 134 US 418, 461- 





1 Natural Gas Act, § 4(a), 52 Stat 821, 822, 
15 USCA § 717c(a). 

#52 Stat. 821, 824, 15 USCA § 717e: “(a) 
The Commission may investigate and ascer- 
tain the actual legitimate cost of the property 
of every natural-gas company, the depreciation 
therein, and, when found necessary for rate- 
making purposes, other facts which bear on 
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the determination of such cost or depreciation 
and the fair value of such property. 

“(b) Every natural-gas company upon re- 
quest shall file with the Commission an in- 
ventory of all or any part of its property and 
a statement of the original cost thereof, and 
shall keep the Commission informed regarding 
the cost of all additions, betterments, exten- 
sions, and new construction.” 
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466, 33 L ed 970, 10 S Ct 462, dis- 
sent. This is as Congress intends. 
Rates are left to an experienced 
agency particularly competent by 
training to appraise the amount re- 
quired. 

The decision as to a reasonable re- 
turn had not been a source of great 
difficulty, for borrowers and lenders 
reached such agreements daily in a 
multitude of situations; and although 
the determination of fair value had 
been troublesome, its essentials had 
been worked out in fairness to in- 
vestors and consumer by the time of 
the enactment of this act. Cf. Los 
Angeles Gas & E. Corp. v. California 
R. Commission, 289 US 287, 304, et 
seq, 77 L ed 1180, PUR1933C 229, 
53 S Ct 637. The results were well 
known to Congress and had that body 
desired to depart from the traditional 


concepts of fair value and earnings, 


it would have stated its intention 
plainly. Helvering v. Griffiths (1943) 
318 US 371, 87 L ed 843, 63 S Ct 
636. 


It was already clear that when rates 
are in dispute, “earnings produced by 
rates do not afford a standard for de- 
cision.” 289 US at p. 305. Histori- 
cal cost, prudent investment and re- 
production cost® were all relevant 
factors in determining fair value. In- 
deed, disregarding the pioneer in- 


vestor’s risk, if prudent investment 
and reproduction cost were not dis. 
torted by changes in price levels or 
technology, each of them would pro- 
duce the same result. The realiza- 
tion from the risk of an investment in 
a speculative field, such as natural 
gas utilities, should be reflected in the 
present fair value‘ The amount of 
evidence to be admitted on any point 
was of course in the agency’s reason- 
able discretion, and it was free to give 
its own weight to these or other fac- 
tors and to determine from all the evi- 
dence its own judgment as to the nec- 
essary rates. 

I agree with the court in not im- 
posing a rule of prudent investment 
alone in determining the rate base. 
This leaves the Commission free, as | 
understand it, to use any available evi- 
dence for its finding of fair value, in- 
cluding both prudent investment and 
the cost of installing at the present 
time an efficient system for furnishing 
the needed utility service. 


My disagreement with the court 
arises primarily from its view that it 
makes no difference how the Com- 
mission reached the rate fixed so long 
as the result is fair and reasonable. 
For me the statutory command to the 
Commission is more explicit. Entire- 
ly aside from the constitutional prob- 
lem of whether the Congress could 





8“Reproduction cost” has been variously 
defined, but for rate-making purposes the most 
useful sense seems to be, the minimum amount 
necessary to create at the time of the inquiry 
a modern plant capable of rendering equiva- 
lent service. See I Bonbright, Valuation of 
Property (1937) 152.° Reproduction cost as 
the cost of building a replica of an obsolescent 
plant is not of real significance. 

“Prudent investment” is not defined by the 
court. It may mean the sum originally put in 
the enterprise, either with or without addi- 
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tional amounts from excess earnings reinvest- 
ed in the business. 

4It is of no more than bookkeeping sig- 
nificance whether the Commission allows a 
rate of return commensurate with the risk of 
the original investment or the lower rate based 
on current risk and a capitalization reflecting 
the established earning power of a successful 
company and the probable cost of duplicating 
its services. Cf. American Teleph. & Teleg. 
Co. v. United States (1936) 299 US 232, 81 
L ed 142, 16 PUR(NS) 225, 57 S Ct 170. 
But the latter is the traditional method. 
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validly delegate its rate-making pow- 
er to the Commission, in toto and 
without standards, it did legislate in 
the light of the relation of fair and 
reasonable to fair value and reasonable 
return. The Commission must there- 
fore make its findings in observance of 
that relationship. 

The Federal Power Commission did 
not, as I construe their action, dis- 
regard its statutory duty. They heard 
the evidence relating to historical and 
reproduction cost and to the reason- 
able rate of return, and they appraised 
its weight. The evidencee of repro- 
duction cost was rejected as unper- 
suasive, but from the other evidence 
they found a rate base, which is to 
me a determination of fair value. 
On that base the earnings allowed 
seem fair and reasonable. So far as 
the Commission went in appraising the 
property employed in the service, I 
find nothing in the result which in- 
dicates confiscation, unfairness, or un- 
reasonableness. Good administration 
of rate-making agencies under this 
method would avoid undue delay and 
render revaluations unnecessary ex- 
cept after violent fluctuations of price 
levels. Rate making under this meth- 
od has been subjected to criticism. 
But until Congress changes the stand- 
ards for the agencies, these rate-mak- 
ing bodies should continue the con- 
ventional theory of rate making. It 
will probably be simpler to improve 
present methods than to devise new 
ones, 


But a major error, I think, was com- 
mitted in the disregard by the Com- 
mission of the investment in explora- 
tory operations and other recognized 


capital costs. These were not con- 
sidered by the Commission because 
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they were charged to operating ex- 
penses by the company at a time when 
it was unregulated. Congress did not 
direct the Commission in rate making 
to deduct from the rate base capital 
investment which had been recovered 
during the unregulated period through 
excess earnings. In my view this part 
of the investment should no more have 
been disregarded in the rate base than 
any other capital investment which 
previously had been recovered and 
paid out in dividends or placed to sur- 
plus. Even if prudent investment 
throughout the life of the property is 
accepted as the formula for figuring 
the rate base, it seems to me illogical 
to throw out the admittedly prudent 
cost of part of the property because 
the earnings in the unregulated period 
had been sufficient to return the pru- 
dent cost to the investors over and 
above a reasonable return. What 
would the answer be under the theory 
of the Commission and the court, if 
the only prudent investment in this 
utility had been the seventeen million 
capital charges which are now disal- 
lowed? 

For the reasons heretofore stated, 
I should affirm the action of the cir- 
cuit court of appeals in returning the 
proceeding to the Commission for 
further consideration and should di- 
rect the Commission to accept the dis- 
allowed capital investment in deter- 
mining the fair value for rate-making 
purposes. 


FRANKFURTER, J., dissenting: My 
Brother Jackson has analyzed with 
particularity the economic and social 
aspects of natural gas as well as the 
difficulties which led to the enactment 
of the Natural Gas Act, especially 
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those arising out of the abortive at- 
tempts of states to regulate natural 
gas utilities. The Natural Gas Act 
of 1938 should receive application in 
the light of this analysis, and Mr. 
Justice Jackson has, I believe, drawn 
relevant inferences regarding the duty 
of the Federal Power Commission in 
fixing natural gas rates. His exposi- 
tion seems to me unanswered, and I 
shall say only a few words to em- 
phasize my basic agreement with him. 

For our society the needs that are 
met by public utilities are as truly 
public services as the traditional gov- 
ernmental functions of police and jus- 
tice. They are not less so when these 
services are rendered by private en- 
terprise under governmental regula- 
tion. Who ultimately determines the 


ways of regulation, is the decisive as- 
pect in the public supervision of pri- 
vately owned utilities. Foreshadowed 


nearly sixty years ago, Railroad Com- 
mission Cases (Stone v. Farmers 
Loan & Trust Co.) (1886) 116 US 
307, 331, 29 L ed 636, 6 S Ct 334, 
388, 1191, it was decided more than 
fifty years ago that the final say un- 
der the Constitution lies with the 
judiciary and not the legislature. 
Chicago, M. & St. P. R. Co. v. Min- 
nesota ex rel. R. & Warehouse Com- 
mission (1890) 134 US 418, 33 L ed 
970, 10 S Ct 462. 


While legal issues touching the 
proper distribution of governmental 
powers under the Constitution may al- 
ways be raised, congressional ac- 
quiescence to date in the doctrine of 
Chicago, M. & St. P. R. Co. v. Min- 
nesota ex rel. R & Warehouse Com- 
mission, supra, may fairly be claimed. 
But in any event that issue is not here 
in controversy. As pointed out in 
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the opinions of my brethren, Congress 
has given only limited authority to the 
Federal Power Commission and made 
the exercise of that authority subjeq 
to judicial review. The Commission 
is authorized to fix rates chargeable 
for natural gas. But the rates that it 
can fix must be “just and reasonable,” 
Section 5 of the Natural Gas Act, 15 
USCA § 717(d). Instead of making 
the Commission’s rate determinations 
final, Congress specifically provided 
for court review of such orders. To 
be sure, “the finding of the Commis. 
sion as to the facts, if supported by 
substantial evidence” was made “con- 
clusive,” § 19 of the act, 15 USCA 
§ 717r. But obedience of the require- 
ment of Congress that rates be “just 
and reasonable” is not an issue of fact 
of which the Commission’s own de- 
termination is conclusive. Otherwise, 
there would be nothing for a court to 
review except questions of compliance 
with the procedural provisions of the 
Natural Gas Act. Congress might 
have seen fit so to cast its legislation. 
But it has not done so. It has com- 
mitted to the administration of the 
Federal Power Commission the duty 
of applying standards of fair dealing 
and of reasonableness relevant to the 
purposes expressed by the Natural Gas 
Act. The requirement that rates must 
be ‘just and reasonable” means just 
and reasonable in relation to appro- 
priate standards. Otherwise Congress 
would have directed the Commission 
to fix such rates as in the judgment of 
the Commission are just and reason- 
able; it would not have also provided 
that such determinations by the Com- 
mission are subject to court review. 
To what sources then are the Com- 
mission and the courts to go for as 
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certaining the standards relevant to 
the regulation of natural gas rates? 
It is at this point that Mr. Justice 
Jackson’s analysis seems to me per- 
tinent. There appear to be two alter- 
natives. Either the fixing of natural 
gas rates must be left to the unguided 
discretion of the Commission so long 
as the rates it fixes do not reveal a 
glaringly bad prophecy of the ability 
of a regulated utility to continue its 
service in the future. Or the Com- 
mission’s rate orders must be founded 
on due consideration of all the ele- 
ments of the public interest which the 
production and distribution of natural 
gas involve just because it is natural 
gas. These elements are reflected in 
the Natural Gas Act, if that act be 
applied as an entirety. See, for in- 
stance, §§ 4(a) (b) (c) (d), 6, and 11, 
15 USCA § 717c(a) (b) (c) (d), 717e, 
and 717j. Of course the statute is not 
concerned with abstract theories of 
rate making. But its very foundation 
is the “public interest,” and the pub- 
lic interest is a texture of multiple 
strands. It includes more than con- 
temporary investors and contemporary 
consumers. The needs to be served 
are not restricted to immediacy, and 
social as well as economic costs must 
be counted. 

It will not do to say that it must 
all be left to the skill of experts. Ex- 
pertise is a rational process and a ra- 
tional process implies articulation of 
reasons for judgment. It will little 
advance the public interest to substitute 
for the hodge-podge of the rule in 
Smyth v. Ames (1898) 169 US 466, 
42 L ed 819, 18 S Ct 418, an en- 
couragement of conscious obscurity 
or confusion in reaching a result, on 
the assumption that so long as the re- 
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sult appears harmless its basis is ir- 
relevant. That may be an appropriate 
attitude when state action is chal- 
lenged as unconstitutional. Cf. Dris- 
coll v. Edison Light & P. Co. (1939) 
307 US 104, 83 L ed 1134, 28 PUR 
(NS) 65, 59S Ct 715. But it is not 
to be assumed that it was the design of 
Congress to make the accommodation 
of the conflicting interests exposed in 
Mr. Justice Jackson’s opinion the oc- 
casion for a blind clash of forces or 
a partial assessment of relevant fac- 
tors, either before the Commission or 
here. 

The objection to the Commission’s 
action is not that the rates it granted 
were too low but that the range of its 
vision was too narrow. And since 
the issues before the Commission in- 
volved no less than the total public in- 
terest, the proceedings before it should 
not be judged by narrow conceptions 
of common-law pleading. And so I 
conclude that the case should be re- 
turned to the Commission. In order 
to enable this court to discharge its 
duty of reviewing the Commission’s 
order, the Commission should set 
forth with explicitness the criteria by 
which it is guided in determining that 
rates are “just and reasonable,” and 
it should determine the public interest 
that is in its keeping in the perspective 
of the considerations set forth by Mr. 
Justice Jackson. 


Certainly the theory 


Jackson, J.: 
of the court below that ties rate mak- 
ing to the fair-value-reproduction- 
cost formula should be overruled as in 
conflict with Federal Power Commis- 
sion v. Natural Gas Pipeline Co.* 





1 (1942) 315 US 575, 86 L ed 1037, 42 PUR 
(NS) 129, 62 S Ct 736. 
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But the case should, I think, be the 
occasion for reconsideration of our 
tate-making doctrine as applied to 
natural gas and should be returned 
to the Commission for further con- 
sideration in the light thereof. 

The Commission appears to have 
understood the effect of the two opin- 
ions in the Pipeline Case to be at least 
authority and perhaps direction to fix 
natural gas rates by exclusive applica- 
tion of the “prudent investment” rate 
base theory. This has no warrant 
in the opinion of the Chief Justice 
for the court, however, which released 
the Commission from subservience to 
“any single formula or combination of 
formulas” provided its order, “viewed 
in its entirety, produces no arbitrary 
result.” 315 US at p. 586. The 
minority opinion I understood to ad- 
vocate the “prudent investment” 


theory as a sufficient guide in a nat- 


ural gas case. The view was expressed 
in the court below that since this opin- 
ion was not expressly controverted it 
must have been approved.* I disclaim 
this imputed approval with some par- 
ticularity, because I attach importance 
at the very beginning of Federal reg- 
ulation of the natural gas industry to 
approaching it as the performance of 
economic functions, not as the per- 
formance of legalistic rituals. 


I 


Solutions of these cases must con- 
sider eccentricities of the industry 
which gives rise to them and also to 
the act of Congress by which they are 
governed. 

The heart of this problem is the 
elusive, exhaustible, and irreplaceable 
nature of natural gas itself. Given 
sufficient money, we can produce any 
desired amount of railroad, bus, or 
steamship transportation, or com- 
munications facilities, or capacity for 
generation of electric energy, or for 
the manufacture of gas of a kind. 
In the service of such utilities one 
customer has little concern with the 
amount taken by another, one’s waste 
will not deprive another, a volume of 
service can be created equal to demand, 
and today’s demands will not exhaust 
or lessen capacity ‘o serve tomorrow. 
But the wealth of Midas and the wit 
of man cannot produce or reproduce 
a natural gas field. We cannot even 
reproduce the gas, for our manufac- 
tured product has only about half the 
heating value per unit of nature's 
own.? 

Natural gas in some quantity is 
produced in twenty-four states. It is 
consumed in only thirty-five states, 
and is available only to about 7,600,- 
000 consumers.‘ Its availability has 





2 Judge Dobie, dissenting below [47 PUR 
(NS) 129, 165, 134 F(2d) 287] pointed out 
that the majority opinion in the Pipeline Case 
“contains no express discussion of the prudent 
investment theory” and that the concurring 
opinion contained a clear one, and said, “It 
is difficult for me to believe that the majority 
of the Supreme Court, believing otherwise, 
would leave such a statement unchallenged.” 
The fact that two other Justices had as mat- 
ter of record in our books long opposed the 
reproduction cost theory of rate bases and had 
commented favorably on the -prudent invest- 
ment theory may have influenced that conclu- 
sion. See opinion of Mr. Justice Frankfurter 
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in Driscoll v. Edison Light & P. Co. (1939) 
307 US 104, 122, 83 L ed 1134, 28 PUR(NS) 
65, 59 S Ct 715, and my brief as solicitor gen- 
eral in that case. It should be noted, how- 
ever, that these statements were made, not in 
a natural gas case, but in an electric power 
case—a very important distinction, as I shall 
try to make plain. 

3 Natural gas from the Appalachian field 
averages about 1,050 to 1,150 sru content, 
while by-product manufactured gas is about 
530 to 540. Moody’s Manual of Public 
Utilities (1943) 1350; Youngberg, Natural 
Gas (1930) 7. 

4 Sen. Rep. No. 1162, 75th Cong. 1st Sess. 2. 
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heen more localized than that of any 
other utility service because it has de- 

nded more on the caprice of nature. 

The supply of the Hope Company 
is drawn from that old and rich and 
vanishing field that flanks the Appala- 
chian mountains. Its center of pro- 
duction is Pennsylvania and West 
Virginia, with a fringe of lesser pro- 
duction in New York, Ohio, Kentucky, 
Tennessee, and the north end of Ala- 
bama. Oil was discovered in com- 
mercial quantities at a depth of only 
69} feet near Titusville, Pennsylvania, 
in 1859. Its value then was about 
$16 per barrel. The oil branch of 
the petroleum industry went forward 
at once, and with unprecedented speed. 
The area productive of oil and gas 
was roughed out by the drilling of 
over 19,000 “‘wildcat’’ wells, estimated 
to have cost over $222,000,000. Of 
these, over 18,000, or 94.9 per cent, 
were “dry holes.” About 5 per cent, 
or 990 wells, made discoveries of 
commercial importance, 767 of them 
resulting chiefly in oil and 233 in gas 
only. Prospecting for many years 
was a search for oil, and to strike gas 
was a misfortune. Waste during this 
period and even later is appalling. 
Gas was regarded as having no com- 
mercial value until about 1882, in 
which year the total yield was valued 
only at about $75,000.” Since then, 
contrary to oil, which has become 


cheaper, gas in this field has pretty 
steadily advanced in price. 

While for many years natural gas 
had been distributed on a small scale 
for lighting,’ its acceptance was slow, 
facilities for its utilization were primi- 
tive, and not until 1885 did it take 
on the appearance of a substantial in- 
dustry. Soon monopoly of produc- 
tion or markets developed.” To get 
gas from the mountain country, where 
it was largely found, to centers of 
population, where it was in demand, 
required very large investment. By 
ownership of such facilities a few 
corporate systems, each including sev- 
eral companies, controlled access to 
markets. Their purchases became the 
dominating factor in giving a market 
value to gas produced by many small 
operators. Hope is the market for 
over 300 such operators. By 1928 
natural gas in the Appalachian field 
commanded an average price of 21.1 
cents per thousand cubic feet at points 
of production and was bringing 45.7 
cents at points of consumption." The 
companies which controlled markets, 
however, did not rely on gas pur- 
chases alone. They acquired and held 
in fee or leasehold great acreage in 
territory proved by “wildcat” drilling. 
These large marketing system com- 
panies as well as many small independ- 
ent owners and operators have carried 
on the commercial development of 





5 Arnold and Kemnitzer, Petroleum in the 
United States and Possessions (1931) 78. 

8 Id. at 62, 63. 

TId. at 61. 

8 At Fredonia, New York, in 1821, natural 
gas was conveyed from a shallow well to some 
thirty people. The Lighthouse at Barcelona 
Harbor, near what is now Westfield, New 
York, was at about that time and for many 
years afterward lighted by gas that issued 
tom a crevice. Report on Utility Corpora- 
tions by Federal Trade Commission, Sen. Doc. 
92, Pt. 84-A, 70th Cong. Ist Sess. 8, 9. 
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9In that year Pennsylvania enacted “An act 
to provide for the incorporation and regula- 
tion of natural gas companies.” Penn. Laws 
1885, No. 32. 

1@ See Steptoe and Hoffheimer’s Memoran- 
dum for Governor Cornwell of West Virginia 
(1917) 25 West Virginia Law Quarterly 257; 
see also Report on Utility Corgeentices by 
Federal Trade Commission, Sen. No. 92, 
Pt. 84-A, 70th Cong. ist Sess. 

11 Arnold and Kemnitzer, Petroleum in the 
United States and Possessions (1931) 73. 
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proved territory. The development 
risks appear from the estimate that 
up to 1928, 312,318 proved area wells 
had been sunk in the Appalachian field 
of which 48,962, or 15.7 per cent, 
failed to produce oil or gas in com- 
mercial quantity.” 

With the source of supply thus 
tapped to serve centers of large de- 
mand, like Pittsburgh, Buffalo, Cleve- 
land, Youngstown, Akron, and other 
industrial communities, the distribu- 
tion of natural gas fast became big 
business. Its advantages as a fuel 
and its price commended it, and the 
business yielded a handsome return. 
All was merry and the goose hung 
high for consumers and gas companies 
alike until about the time of the first 
World War. Almost unnoticed by 
the consuming public, the whole Ap- 
palachian field passed its peak of pro- 
duction and started to decline. Penn- 
sylvania, which to 1928 had given off 
about 38 per cent of the natural gas 
from this field, had its peak in 1905; 
Ohio, which had produced 14 per cent, 
had its peak in 1915; and West Vir- 
ginia, greatest producer of all, with 
45 per cent to its credit, reached its 
peak in 1917.¥ 

Western New York and eastern 
Ohio, on the fringe of the field, had 
some production but relied heavily on 
imports from Pennsylvania and West 
Virginia, Pennsylvania, a producing 


and exporting state, was a heavy cop. 
sumer and supplemented her produc. 
tion with imports from West Virginia, 
West Virginia was a consuming state, 
but the lion’s share of her production 
was exported. Thus the interest of 
the states in the North Appalachian 
supply was in conflict. 

Competition among localities to 
share in the failing supply and the 
helplessness of state and local authori- 
ties in the presence of state lines and 
corporate complexities is a part of 
the background of Federal interven- 
tion in the industry.* West Virginia 
took the boldest measure. It legislat- 
ed a priority in its entire production 
in favor of its own inhabitants. That 
was frustrated by an injuction from 
this court.* Throughout the region 
clashes in the courts and conflicting 
decisions evidenced public anxiety and 
confusion. It was held that the New 
York Public Service Commission did 
not have power to classify consumers 
and restrict their use of gas.’ That 
Commission held that a company 
could not abandon a part of its ter- 
ritory and still serve the rest.!” Some 
courts admonished the companies to 
take action to protect consumers.” 
Several courts held that companies, 
regardless of failing supply, must con- 
tinue to take on customers, but such 
compulsory additions were finally held 
to be within the Public Service Com- 





12 Jd. at 63. 

137d. at 64. 

14See Report on Utility Corporations by 
Federal Trade Commission, Sen. Doc. No. 92, 
Pt. 84-A, 70th Cong. Ist Sess. 

15 Pennsylvania v. West Virginia, 262 US 
553, 67 L ed 1117, PUR1923D 23, 43 S Ct 
658, 32 ALR 300. For conditions there which 
provoked this legislation, see 25 West Virginia 
Law Quarterly 257. 

16 People ex rel. Pavilion Nat. Gas Co. v. 


Public Service Commission, 188 App Div 36, 
PUR1919D 944, 176 NY Supp 163. 

17 Falconer v. Pennsylvania Gas Co. (1918) 
17 NY Off Dept R 407. 

18 See, for example, Public Service Commis- 
sion v. Iroquois Nat. Gas Co. 108 Misc 696, 
PURI1920A 671, 178 NY Supp 24; Park Ab- 
bott Realty Co. v. Iroquois Nat. Gas Co. 
(1918) 102 Mise 266, 168 NY Supp 673; Pub- 
lic Service Commission v. Iroquois Nat. 
Co. 189 App Div 545, PUR1920B 888, 179 NY 
Supp 230. 
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mission’s discretion." There were at- 
tempts to throw up franchises and quit 
the service, and municipalities re- 
sorted to the courts with conflicting 
results. Public Service Commissions 
of consuming states were handicapped, 
for they had no control of the supply.™ 

Shortages during World War I 
occasioned the first intervention in the 
natural gas industry by the Federal 
government. Under Proclamation of 
President Wilson the United States 
Fuel Administrator took control, 
stopped extensions, classified consum- 
ers, and established a priority for 
domestic over industrial use.”* After 
the war Federal control was aban- 
doned. Some cities once served with 
natural gas became dependent upon a 


mixed gas of reduced heating value 
and relatively higher price.™ 
Utilization of natural gas of high- 
est social as well as economic return 
is dometsic use for cooking and water 
heating, followed closely by use for 
space heating in homes. This is the 
true public utility aspect of the enter- 
prise, and its preservation should be 
the first concern of regulation. Gas 
does the family cooking cheaper than 
any other fuel.“ But its advantages 
do not end with dollars and cents cost. 
It is delivered without interruption 
at the meter as needed and is paid 
for after it is used. No money is 
tied up in a supply, and no space is 
used for storage. It requires no 
handling, creates no dust, and leaves 
no ash. It responds to thermostatic 





19 People ex rel. Pennsylvania Gas Co. 
Public Service Commission, 196 App Div 514 
PUR1922B 84, 189 NY Supp 4 

20 Fast Ohio Gas Co. v. Fiabe (1909) 81 
Ohio St 33, 90 NE 40, 26 LRA(NS) 92, 18 
Ann Cas 332; Newcomerstown v. Consolidat- 
ed Gas Co. (1919) 100 Ohio St 494, 127 NE 
414; Gress v. Ft. Loramie, 100 Ohio St 35, 
125 NE 112; Jamestown v. Pennsylvania Gas 
Co. (1920) 263 Fed 437, 264 Fed 1009. See 
also United Fuel Gas Co. v. Kentucky R. 
Commission, 278 US 300, 308, 73 L ed 390, 
PUR1929A 433, 49 S Ct 150. 

"1The New York Public Service Commis- 
sion said: “While the transportation of nat- 
ural gas through pipe lines from one state to 
another state is interstate commerce : 
Congress has not taken over the regulation of 
that particular industry. Indeed, it has ex- 
pressly excepted it from the operation of the 
Interstate Commerce Commissions Law (In- 
terstate Commerce Commissions Law, § 1). 
It is quite clear, therefore, that this Commis- 
sion cannot require a Pennsylvania corpora- 
tion producing gas in Pennsylvania to trans- 
port it and deliver it in the state of New 
York, and that the Interstate Commerce Com- 
mission is likewise powerless. If there exists 
such a power, and it seems that there does, 
it is a power vested in Congress and by it not 
yet exercised. There is no available source of 
supply for the Crystal City Company at pres- 
ent except through purchasing from the Pot- 
ter Gas Company. It is possible that this 
Commission might fix a price at which the 
Potter Gas Company should sell if it sold at 
all, but as the Commission cannot require it 


to supply gas > the state of New York, the 
exercise of such a power to fix the price, if 
such power exists, would merely say, sell at 
this price or keep out of the state.” Lane v 
Crystal City Gas Co. (1919) 8 PSCR (2d 
Dist NY) 210, 212 

22 Proclamation ie the President of Septem- 
ber 16, 1918; Rules and Regulations of H. A. 
—s Fuel Administrator, September 24, 


23 For example, the Iroquois Gas Corpora- 
tion which formerly served Buffalo, New 
York, with natural gas ranging from 1,050 to 
1,150 sru per cubic foot, now mixes a by- 
product gas of between 530 and 540 stu in 
proportions to provide a mixed gas of about 
900 sru per cubic foot. For space heating or 
water heating its charges range from 65 cents 
for the first 10 thousand cubic feet per month 
to 55 cents for all above 25 thousand cubic feet 
per month. Moody’s Manual of Public Utili- 
ties (1943) 1350. 

%4 The United States Fuel Administration 
made the following cooking value comparisons, 
based on tests made in the Department of 
Home Economics of Ohio State University: 

Natural gas at 1.12 per M is equivalent to 

coal at $6.50 per ton. 

Natural gas at 2.00 per M is equivalent to 

gasoline at 27¢ per gal. 

Natural gas at 2.20 per M = equivalent to 

electricity at 3¢ per kw. h 

Natural gas at 2.40 per M is " equivalent to 

coal oil at 15¢ per gal. 

Use and Conservation of Natural Gas, is- 
sued by U. S. Fuel Administration (1918) 5. 
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control. It ignites easily and imme- 
diately develops its maximum heating 
capacity. These incidental advantages 
make domestic life more liveable. 
Industrial use is induced less by 
these qualities than by low cost in 
competition with other fuels. Of the 
gas exported from West Virginia 
by the Hope Company a very substan- 
tial part is used by industries. This 
wholesale use speeds exhaustion of 
supply and displaces other fuels. Coal 
miners and the coal industry, a large 
part of whose costs are wages, have 
complained of unfair competition 
from low-priced industrial gas pro- 
duced with relatively little labor cost.™ 
Gas rate structures generally have 
favored industrial users. In 1932, in 
Ohio, the average yield on gas for 
domestic consumption was 62.1 cents 
per thousand cubic feet and on indus- 
trial, 38.7. In Pennsylvania, the 
figures were 62.9 against 31.7. West 
Virginia showed the least spread, 
domestic consumers paying 36.6 cents; 
and industrial, 27.7.% Although this 
spread is less than in other parts of 
the United States,” it can hardly be 
said to be self-justifying. It certainly 


is a very great factor in hastenj 
decline of the natural gas supply. 

About the time of World War | 
there were occasional and short-lived 
efforts by some hard-pressed com. 
panies to reverse this discrimation and 
adopt graduated rates, giving a low 
rate to quantities adequate for do 
mestic use and graduating it upward 
to discourage industrial use.** These 
rates met opposition from industrial 
sources, of course, and since dimin- 
ished revenues from industrial sources 
tended to increase the domestic 
price, they met little popular or 
Commission favor. The fact is that 
neither the gas companies nor the 
consumers nor local regulatory bodies 
can be depended upon to conserve gas. 
Unless Federal regulation will take 
account of conservation, its efforts 
seem, as in this case, actually to con- 
stitute a new threat to the life of the 
Appalachian supply. 


II 


Congress in 1938 decided upon Fed- 
eral regulation of the industry. It 
did so after an exhaustive investiga- 
tion of all aspects including failing 





25 See Brief on Behalf of Legislation Im- 
posing an Excise Tax on Natural Gas, sub- 
mitted to NRA by the United Mine Workers 
of America and the National Coal Association. 

26 Brief of National Gas Association and 
United Mine Workers, supra, note 26, pp. 35, 
36, compiled from Bureau of Mines Reports. 

#7 From the source quoted in the preceding 
note the spread elsewhere is shown to be: 


Industrial Domestic 
29.2 678 


28In Corning, New York, rates were initi- 
ated by the Crystal City Gas Company as 
follows: 70¢ for the first 5,000 cubic feet per 
month ; 80¢ from 5,000 to 12,000; $1.00 for all 
over 12,000. The Public Service Commission 
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rejected these rates and fixed a flat rate of 
58 cents per thousand cubic feet. Lane v. 
Crystal City Gas Co. supra. : 
The Pennsylvania Gas Company (National 
Fuel Gas Company group) also attempted a 
sliding-scale rate for New York consumers, 
net per month as follows: First 5,000 feet, 
35¢; second 5,000 feet, 45¢; third 5,000 feet, 
50¢ all above 15,000, 55¢. This was eventual- 
ly abandoned, however. The company’s pres- 
ent scale in Pennsylvania appears to be re- 
versed to the following net monthly rate: first 
3 thousand cubic feet, 75¢; next 4 thousand 
cubic feet, 60¢; next 8 thousand cubic feet, 
55¢; over 15 thousand cubic feet, . 
Moody’s Manual of Public Utilities (1943) 
1350. In New York it now serves a mixe 


gas. 

For a study of effect of sliding scale rates 
in reducing consumption see 11 Proceedings of 
Meteret Gas Association of America (1919) 
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supply and competition for the use 
of natural gas intensified by growing 
scarcity.” Pipe lines from the Appa- 
lachian area to markets were in the 
control of a handful of holding com- 
pany systems.” This created a high- 
ly concentrated control of the pro- 
ducers’ market and of the consumers’ 
supplies. While holding companies 
dominated both production and dis- 
tribution they segregated those activi- 
ties in separate subsidiaries,” the ef- 
fect of which, if not the purpose, was 
to isolate some end of the business 
from the reach of any one state Com- 
mission. The cost of natural gas to 
consumers moved steadily upwards 
over the years, out of proportion to 
prices of oil, which, except for the 
element of competition, is produced 
under somewhat comparable condi- 
tions. The public came to feel that 
the companies were exploiting the 
growing scarcity of local gas. The 
problems of this region had much to 
do with creating the demand for Fed- 
eral regulation. 

The Natural Gas Act declared the 
natural gas business to be “affected 
with a public interest,” and its regula- 


tion “necessary in the public inter- 
est.’ Originally, and at the time 
this proceeding was commenced and 
tried, it also declared “the intention of 
Congress that natural gas shall be 
sold in interstate commerce for resale 
for ultimate public consumption for 
domestic, commercial, industrial, or 
any other use at the lowest possible 
reasonable rate consistent with the 
maintenance of adequate service in the 
public interest.” * While this was 
later dropped, there is nothing to in- 
dicate that it was not and is not still 
an accurate statement of purpose of 
the act. Extension or improvement of 
facilities may be ordered when “nec- 
essary or desirable in the public in- 
terest,” abandonment of facilities may 
be ordered when the supply is “de- 
pleted to the extent that the con- 
tinuance of service is unwarranted, or 
that the present or future public con- 
venience or necessity permit” abandon- 
ment and certain extensions can only 
be made on finding of “the present or 
future convenience and necessity.”™ 
The Commission is required to take 
account of the ultimate use of the gas. 
Thus, it is given power to suspend 





See Report on Utility Corporations by 
Federal Trade Commission, Sen. Doc. 92, Pt. 
84-A, 70th Cong. Ist Sess. 

80Four holding company systems control 
over 55 per cent of all natural gas transmis- 
sion lines in the United States. They are 
Columbia Gas and Electric Corporation, Cities 
Service Co., Electric Bond and Share Co., 
and Standard Oil Co. of New Jersey. Colum- 
bia alone controls nearly 25 per cent, and fif- 
teen companies account for over 80 per cent 
of the total. Report on Utility Corporations 
by Federal Trade Commission, Sen. Doc. 92 
Pt. 84-A, 70th Cong. Ist Sess. 28. 

In 1915, so it was reported to the governor 
of West Virginia, 87 per cent of the total 
8as production of that state was under control 
of eight companies. Steptoe and Hoffheimer, 
Legislative Regulation of Natural Gas Supply 
in West Virginia, 17 West Virginia pied 
Quarterly 257, 260. Of these, three were sub- 
sidiaries of the Columbia system and others 


were subsidiaries of larger systems. In view 
of intersystem sales and interlocking interests 
it may be doubted whether there is much real 
competition among these companies. 

81 This pattern with its effects on local reg- 
ulatory efforts will be observed in our deci- 
sions. See United Fuel Gas Co. v. Kentucky 
R. Commission, 278 US 300, 73 L ed 390, 
PURI929A 433, 49 S Ct 150; United Fuel 
Gas Co. v. West Virginia Pub. Service Com- 
mission (1929) 278 US 322, 73 L ed 402, 49 
S Ct 157; Dayton Power & Light Co. v. Ohio 
Pub. Utilities Commission (1934) 292 US 290, 
78 L ed 1267, 3 PUR(NS) 279, 54 S Ct 647; 
Columbus Gas & Fuel Co. v. Ohio Pub. Utili- 
ties Commission (1934) 292 US 398, 78 L ed 
1327, 4 PUR(NS) 152, 54 S Ct 763, 91 ALR 
1403, and the present case. 

8815 USCA § 717(a). 
throughout this ay ag 

83 § 7(c), 52 Stat. 825, 15 USCA § 717£(c). 

$15 USCA § 717f. 


(Italics supplied 
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new schedules as to rates, charges, and 
classification of services except where 
the schedules are for the sale of gas 
“for resale for industrial use only,” ® 
which gives the companies greater 
freedom to increase rates on industrial 
gas than on domestic gas. More par- 
ticularly, the act expressly forbids any 
undue preference or advantage to any 
person or “any unreasonable difference 
in rates either as between 
localities or as between classes of serv- 
ice.” § And the power of the Com- 
mission expressly includes that to de- 
termine the “just and reasonable rate, 
charge, classification, rule, regulation, 
practice, or contract to be thereafter 
observed and in force.” * 

In view of the court’s opinion that 
the Commission in administering the 
act may ignore discrimination, it is 
interesting that in reporting this bill 
both the Senate and the House Com- 
mittees on Interstate Commerce point- 
ed out that in 1934, on a nation-wide 
average, the price of natural gas per 
thousand cubic feet was 74.6 cents 
for domestic use, 49.6 cents for com- 
mercial use, and 16.9 for industrial 
use.*® JI am not ready to think that 
supporters of a bill called attention 
to the striking fact that householders 
were being charged five times as much 
for their gas as industrial users only 
as a situation which the bill would do 
nothing to remedy. On the other hand 
the act gave to the Commission what 
the court aptly describes as “broad 
powers of regulation.” 


III 


This proceeding was initiated by the 


cities of Cleveland and Akron. They 
alleged that the price charged by Hope 
for natural gas “for resale to domes. 
tic, commercial and small industrial 
consumers in Cleveland and elsewhere 
is excessive, unjust, unreasonable, 
greatly in excess of the price charged 
by Hope to nonaffiliated companies at 
wholesale for resale to domestic, com. 
mercial, and small industrial consum- 
ers, and greatly in excess of the price 
charged by Hope to East Ohio for re. 
sale to certain favored industrial con- 
sumers in Ohio, and therefore is fur- 
ther unduly discriminatory between 
consumers and between classes of serv- 
ice” [Italics supplied]. The com- 
pany answered admitting differences 
in prices to affiliated and nonaffiliated 
companies and justifying them by dif- 
ferences in conditions of delivery. 
As to the allegation that the contract 
price is “greatly in excess of the price 
charged by Hope to East Ohio for re- 
sale to certain favored industrial con- 
sumers in Ohio,” Hope did not deny a 
price differential, but alleged that in- 
dustrial gas was not sold to “favored 
consumers” but was sold under con- 
tracts and schedules filed with and ap- 
proved by the Public Utilities Com- 
mission of Ohio, and that certain con- 
ditions of delivery made it not 
“unduly discriminatory.” 

The record shows that in 1940 
Hope delivered for industrial con- 
sumption 36,523,792 thousand cubic 
feet and for domestic and commercial 
consumption, 50,343,652 thousand 
cubic feet. I find no separate figure 
for domestic consumption. It served 
43,767 domestic consumers directly, 





85 Td. § 717c(e). 

86 Jd. § 717c(b). 

87 Id. § 717d(a). 
51 PUR(NS) 


88 Sen. Rep. No. 1162, 75th Cong. Ist 
Sess. 2. 
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511,521 through the East Ohio Gas 
Company, and 154,043 through the 
Peoples Natural Gas Company, both 
affiliates owned by the same parent. 
Its special contracts for industrial 
consumption, so far as appear, are 
confined to about a dozen big indus- 
tries. 

Hope is responsible for such dis- 
crimination as exists in favor of these 
few industrial consumers. It controls 
both the resale price and use of in- 
dustrial gas by virtue of the very in- 
terstate sales contracts over which 
the Commission is exercising its juris- 
diction. 

Hope’s contract with East Ohio 
Company is an example. Hope 
agrees to deliver, and the Ohio Com- 
pany to take, “(a) all natural gas 
requisite for the supply of the domes- 
tic consumers of the Ohio Company; 
(b) such amounts of natural gas as 
may be requisite to fulfil contracts 
made with the consent and approval 
of the Hope Company by the Ohio 
Company, or companies which it sup- 
plies with natural gas, for the sale of 
gas upon special terms and conditions 
for manufacturing purposes.” The 
Ohio Company is required to read 
domestic customers’ meters once a 
month and meters of industrial cus- 
tomers daily and to furnish all meter 
readings to Hope. The Hope Com- 
pany is to have access to meters of all 
consumers and to all of the Ohio 
Company’s accounts. The domestic 


consumers of the Ohio Company are 
to be fully supplied in preference to 
consumers purchasing for manufac- 
turing purposes and “Hope Company 
can be required to supply gas to be 
used for manufacturing purposes only 
where the same is sold under special 
contracts which have first been sub- 
mitted to and approved in writing by 
the Hope Company and which ex- 
pressly provide that natural gas will 
be supplied thereunder only in so far 
as the same is not necessary to meet 
the requirements of domestic consum- 
ers supplied through pipe lines of the 
Ohio Company.” This basic contract 
was supplemented from time to time, 
chiefly as to price. The last amend- 
ment was in a letter from Hope to 
East Ohio in 1937. It contained a 
special discount on industrial gas and 
a schedule of special industrial con- 
tracts, Hope reserving the right to 
make eliminations therefrom and 
agreeing that others might be added 
from time to time with its approval 
in writing. It said, “It is believed 
that the price concessions contained in 
this letter, while not based on our 
costs, are, under certain conditions, to 
our mutual advantage in maintaining 
and building up the volumes of gas 
sold by us [italics supplied].” ® 

The Commission took no note of 
the charges of discrimination and 
made no disposition of the issue ten- 
dered on this point. It ordered a flat 
reduction in the price per thousand 





The list of East Ohio Gas Company’s 
special industrial contracts thus expressly un- 
der Hope’s control and their demands are as 
follows : 

Ordinary Daily 
Customer Requirements 


Republic Steel Corporation 
Otis Steel Company 
Timken Roller Bearing Co. ...... 7,500,000 


Youngstown Sheet & Tube Co. ... 7,000,000 
U. S. Steel Corp.—Subsidiaries .. 6,500, 
General Electric Company 2,500;000 
Pittsburgh Plate Glass Co. ...... 000, 
Niles Rolling Mill Company 

Chase Brass & Copper Company .. 

U. S. Aluminum Company 

Mahoning Valley Steel Company .. 

Babcock & Wilcox Company 

Canton Stamping & Enameling Co. 
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cubic feet of all gas delivered by Hope 
in interstate commerce. It made no 
limitation, condition, or provision as 
to what classes of consumers should 
get the benefit of the reduction. While 
the cities have accepted and are de- 
fending the reduction, it is my view 
that the discrimination of which they 
have complained is perpetuated and 
increased by the order of the Com- 
mission and that it violates the act in 
so doing. 

The Commission’s opinion aptly 
characterizes its entire objective by 
saying that “bona fide investment 
figures now become all-important in 
the regulation of rates.” It should 
be noted that the all-importance of 
this theory is not the result of any in- 
struction from Congress. When the 


bill to regulate gas was first before 
Congress it contained the following: 
“In determining just and reasonable 


rates the Commission shall fix such 
rate as will allow a fair return upon 
the actual legitimate prudent cost of 
the property used and useful for the 
service in question.” H. R. 5423, 
74th Cong. 1st Sess. Title III, § 312 
(c). Congress rejected this language. 
See H. R. 5423, § 213[211(c)], and 
H. R. Rep. No. 1318, 74th Cong. 1st 
Sess. 30. 

The Commission contends never- 
theless that the “all important” 


formula for finding a rate base js 
that of prudent investment. But it 
excluded from the investment base 
an amount actually and admittedly 
invested of some $17,000,000. [It 
did so because it says that the com- 
pany recouped these expenditures 
from customers before the days of 
regulation from earnings above a 
fair return. But it would not apply 
all of such “excess earnings” to re- 
duce the rate base as one of the Com- 
missioners suggested. The reason 
for applying excess earnings to reduce 
the investment base roughly from 
$69,000,000 to $52,000,000 but re- 
fusing to apply them to reduce it from 
that to some $18,000,000 is not found 
in a difference in the character of the 
earnings or in their reinvestment. 
The reason assigned is a difference in 
bookkeeping treatment many years 
before the company was subject to 
regulation. The $17,000,000, rein- 
vested chiefly in well drilling, was 
treated on the books as_ expense. 
(The Commission now requires that 
drilling costs be carried to capital ac- 
count.) The allowed rate base thus 
actually was determined by the com- 
pany’s bookkeeping, not its invest- 
ment. This attributes a significance 
to formal classification in account 
keeping that seems inconsistent with 
rational rate regulation.” Of course, 





40 To make a fetish of mere accounting is to 
shield from examination the deeper causes, 
forces, movements, and conditions which 
should govern rates. Even as a recording of 
current transactions, bookkeeping is hardly an 
exact science. As a representation of the con- 
dition and trend of a business, it uses symbols 
of certainty to express values that actually 
are in constant flux. It may be said that in 
commercial or investment banking or any busi- 
ness extending credit success depends on 
knowing what not to believe in accounting. 
Few concerns go into bankruptcy or reorgan- 
ization whose books do not show them solvent 


and often even profitable. If one cannot rely 
on accountancy accurately to disclose past or 
current conditions of a business, the fallacy of 
using it as a sole guide to future price policy 
ought to be apparent. However, our quest for 
certitude is so ardent that we pay an irration- 
al reverence to a technique which uses sym- 
bols of certainty, even though experience 
again and again warns us that they are delu- 
sive. Few writers have ventured to challenge 
this: American idolatry, but see Hamilton, 
Cost as a Standard for Price, 4 Law and Con- 
temporary Problems 321, 323-325. He ob- 
serves that “As the apostle would put it, ac 
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the Commission would not and should 
not allow a rate base to be inflated by 
bookkeeping which had improperly 
capitalized expenses. I have doubts 
about resting public regulation upon 
any rule that is to be used or not de- 
pending on which side it favors. 

The company on the other hand, 
has not put its gas fields into its cai- 
culations on the present-value basis, 
although that, it contends, is the only 
lawful rule for finding a rate base. To 
do so would result in a rate higher 
than it has charged or propsoes as a 
matter of good business to charge. 

The case before us demonstrates 
the lack of rational relationship be- 
tween conventional rate-base formulas 
and natural gas production and the 
extremities to which regulating bodies 
are brought by the effort to rationalize 
them. The Commission and the com- 
pany each stands on a different theory, 
and neither ventures to carry its the- 
ory to logical conclusion as applied to 
gas fields. 


IV 


This order is under judicial review 
not because we interpose constitution- 
al theories between a state and the 
business it seeks to regulate, but be- 
cause Congress put upon the Federal 
courts a duty toward administration 


of a new Federal regulatory act. If 
we are to hold that a given rate is rea- 
sonable just because the Commission 
has said it was reasonable, review be- 
comes a_ costly, time-consuming 
pageant of no practical value to any- 
one. If on the other hand we are to 
bring judgment of our own to the 
task, we should for the guidance of 
the regulators and the regulated reveal 
something of the philosophy, be it 
legal or economic or social, which 
guides us. We need not be slaves to a 
formula but unless we can point out 
a rational way of reaching our conclu- 
sions they can only be accepted as 
resting on intuition or predilection. I 
must admit that I possess no instinct 
by which to know the “reasonable” 
from the “unreasonable” in prices and 
must seek some conscious design for 
decision. 

The court sustains this order as 
reasonable, but what makes it so or 
what could possibly make it otherwise, 
I cannot learn. It holds that: “it is 
the result reached not the method em- 
ployed which is controlling”; “the 
fact that the method employed to 
reach that result may contain infirm- 
ities is not then important” and it is 
not “important to this case to de- 
termine the various permissible ways 
in which any rate base on which the 





countancy is all things to all men. . . . Its 
purpose determines the character of a system 
of accounts.” He analyzes the hypoethetical 
character of accounting and says “It was no 
eternal mold for pecuniary verities handed 
down from on high. It was—like logic or al- 
gebra, or the device of analogy in the law—an 
ingenious contrivance of the human mind to 
serve a limited.and practical purpose.” ‘“Ac- 
countancy is far from being a pecuniary ex- 
pression of all that is industrial reality. It is 
an instrument, highly selective in its applica- 
tion, in the service of the institution of money 
making.” As to capital account he observes 
In an enterprise in lusty competition with 
others of its kind, survival is the thing and 


[15] 
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the system of accounts has its focus in sol- 
vency. . Accordingly depreciation, ob- 
solescence, and other factors which carry no 
immediate threat are matters of lesser con- 
cern and the capital account is likely to be 
regarded as a secondary phenomenon. . . . 
But in an enterprise, such as a public utility, 
where continued survival seems assured, sol- 
vency is likely to be taken for granted. . 
A persistent and ingenious attention is likely 
to be directed not so much to securing the up- 
keep of the physical property as to making it 
certain that capitalization fails in not one whit 
to give full recognition to every item that 
should go into the account.” 
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return is computed might be arrived 
at.” The court does lean somewhat 
on considerations of capitalization 
and dividend history and _ require- 
ments for dividends on outstanding 
stock. But I can give no real weight 
to that for it is generally and I think 
deservedly in discredit as any guide 
in rate cases." 

Our books already contain so much 
talk of methods of rationalizing rates 
that we must appear ambiguous if we 
announce results without our working 
methods. We are confronted with 
regulation of a unique type of enter- 
prise which I think requires consid- 
ered rejection of much conventional 
utility doctrine and adoption of con- 
cepts of “just and reasonable” rates 
and practices and of the “public in- 
terest” that will take account of the 
peculiarities of the business. 

The court rejects the suggestions of 
this opinion. It says that the com- 
mittees in reporting the bill which be- 
came the act said it provided “for 
regulation along recognized and more 
or less standardized lines’ and that 
there was “nothing novel in its pro- 
visions.” So saying it sustains a rate 
calculated on a novel variation of a 
rate base theory which itself had at 
the time of enactment of the legisla- 
tion been recognized only in dissent- 
ing opinions. Our difference seems to 
be between unconscious innovation,” 
and the purposeful and deliberate in- 
novation I would make to meet the 
necessities of regulating the industry 
before us. 


Hope’s business has two compo- 


nents of quite divergent character, 
One, while not a conventional com- 
mon-carrier undertaking, is essential- 
ly a transportation enterprise consist- 
ing of conveying gas from where it is 
produced to point of delivery to the 
buyer. This is a relatively routine 
operation not differing substantially 
from many other utility operations, 
The service is produced by an invest- 
ment in compression and transmission 
facilities. Its risks are those of in- 
vesting in a tested means of convey- 
ing a discovered supply of gas to a 
known market. A rate base calcu- 
lated on the prudent investment for- 
mula would seem a reasonably satis- 
factory measure for fixing a return 
from that branch of the business 
whose service is roughly proportion- 
ate to the capital invested. But it has 
other consequences which must not 
be overlooked. It gives marketability 
and hence “value” to gas owned by the 
company and gives the pipe-line com- 
pany a large power over the market- 
ability and hence “value” of the pro- 
duction of others. 

The other part of the business—to 
reduce to possession an adequate sup- 
ply of natural gas—is of opposite 
character, being more erratic and ir- 
regular and unpredictable in relation 
to investment than any phase of any 
other utility business. A thousand 
feet of gas captured and severed from 
real estate for delivery to consumers 
is recognized under our law as prop- 
erty of much the same nature as a ton 
of coal, a barrel of oil, or a yard of 
sand. The value to be allowed for it 





41See 2 Bonbright, Valuation of Property 
(1937) 1112. 

42 Bonbright says, “. . . the vice of tra- 
ditional law lies, not in its adoption of exces- 
sively rigid concepts of value and rules of 
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“ 


valuation, but rather in its tendency to permit 
shifts in meaning that are inept, or else that 
are ill-defined because the judges that make 
them will not ooemy admit that they are do- 


ing so.” Id. 11 
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is the real battleground between the 
investor and consumer. It is from 
this part of the business that the chief 
difference between the parties as to a 
proper rate base arises. 

Is it necessary to a “reasonable” 
price for gas that it be anchored to a 
rate base of any kind? Why did 
courts in the first place begin valuing 
“rate bases” in order to “value” some- 
thing else? The method came into 
vogue in fixing rates for transporta- 
tion service which the public obtained 
from common carriers. The public 
received none of the carriers’ physical 
property but did make some use of it. 
The carriage was often a monopoly so 
there were no open market criteria as 
to reasonableness. The “value” or 
“cost” of what was put to use in the 
service by the carrier was not a remote 
or irrelevant consideration in making 
such rates. Moreover the difficulty 
of appraising an intangible service 
was thought to be simplified if it 
could be related to physical property 
which was visible and measurable and 
the items of which might have market 
value. The court hoped to reason 
from the known to the unknown. But 
gas fields turn this method topsy 
turvy. Gas itself is tangible, posses- 
sible, and does have a market and a 
price in the field. The value of the 
rate base is more elusive than that of 
gas. It consists of intangibles—lease- 
holds and freeholds—operated and 
unoperated—of little use in them- 
selves except as rights to reach and 
capture gas. Their value lies almost 
wholly in predictions of discovery, 


and of price of gas when captured, 
and bears little relation to cost of 
tools and supplies and labor to de- 
velop it.. Gas is what Hope sells and 
it can be directly priced more reason- 
ably and easily and accurately than the 
components of a rate base can be 
valued. Hence the reason for resort 
to a roundabout way of rate base 
price fixing does not exist in the case 
of gas in the field. 

But if found, and by whatever 
method found, a rate base is little help 
in determining reasonableness of the 
price of gas. Appraisal of present 
value of these intangible rights to pur- 
sue fugitive gas depends on the value 
assigned to the gas when captured. 
The “present fair value” rate base, 
generally in ill repute,** is not even 
urged by the gas company for valuing 
its fields. 


The prudent investment theory has 
relative merits in fixing rates for a 
utility which creates its service merely 


by its investment. The amount and 
quality of service rendered by the 
usual utility will, at least roughly, be 
measured by the amount of capital it 
puts into the enterprise. But it has 
no rational application where there is 
no such relationship between invest- 
ment and capacity to serve. There 
is no such relationship between in- 
vestment and amount of gas pro- 
duced. Let us assume that Doe and 
Roe each produces in West Virginia 
for delivery to Cleveland the same 
quantity of natural gas per day. Doe, 
however, through luck or foresight or 
whatever it takes, gets his gas from 





“The attempt to regulate rates by refer- 
ence to a periodic or occasional reappraisal of 
the properties has now been tested long enough 
to confirm the worst fears of its critics. Un- 
less its place is taken by some more promis- 
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ing scheme of rate control, the days of private 
ownership under government regulation may 
be numbered.” 2 Bonbright, Valuation of 
Property (1937) 1190. 
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investing $50,000 in leases and drill- 
ing. Roe drilled poorer territory, got 
smaller wells, and has invested $250,- 
000. Does anybody imagine that Roe 
can get or ought to get for his gas 
five times as much as Doe because he 
has spent five times as much? The 
service one renders to society in the 
gas business is measured by what he 
gets out of the ground, not by what he 
puts into it, and there is little more re- 
lation between the investment and the 
results than in a game of poker. 


Two-thirds of the gas Hope 
handles it buys from about 340 in- 
dependent producers. It is obvious 
that the principle of rate making ap- 
plied to Hope’s own gas cannot be ap- 
plied, and has not been applied, to the 
bulk of the gas Hope delivers. It is 
not probable that the investment of 
any two of these producers will bear 
the same ratio to their investments. 
The gas, however, all goes to the same 
use, has the same utilization value and 
the same ultimate price. 

To regulate such an enterprise by 
undiscriminatingly transplanting any 
body of rate doctrine conceived and 
adapted to the ordinary utility busi- 
ness can serve the “public interest” as 
the Natural Gas Act requires, if at all, 
only by accident. Mr. Justice Bran- 
deis, the pioneer juristic advocate of 
the prudent, investment theory for 
man-made utilities, never, so far as I 
am able to discover, proposed its ap- 
plication to a natural gas case. On 
the other hand, dissenting in Pennsyl- 
vania v. West Virginia, he reviewed 
the problems of gas supply and said: 
“In no other field of public service 
regulation is the controlling body con- 
fronted with factors so baffling as in 
the natural gas industry; and in none 
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is continuous supervision and control 
required in so high a degree.” 262 
US 553, 621, 67 L ed 1117, PUR 
1923D 23, 58, 43 S Ct 658, 32 ALR 
300. If natural gas rates are intelli- 
gently to be regulated we must fit our 
legal principles to the economy of the 
industry and not try to fit the indus- 
try to our books. 


As our decisions stand the Com- 
mission was justified in believing that 
it was required to proceed by the rate 
base method even as to gas in the field. 
For this reason the court may not 
merely wash its hands of the method 
and rationale of rate making. The 
fact is that this court, with no discus- 
sion of its fitness, simply transferred 
the rate base method to the natural 
gas industry. It happened in Newark 
Nat. Gas & Fuel Co. v. Newark 


(1917) 242 US 405, 61 L ed 393, 37 
S Ct 156, in which the company want- 


ed 25 cents per thousand cubic feet, 
and under the Fourteenth Amendment 
challenged the reduction to 18 cents 
by ordinance. This court sustained 
the reduction because the court below 
“gave careful consideration to the 
questions of the value of the property 
at the time of the inquiry,” and wheth- 
er the rate “would be sufficient to pro- 
vide a fair return on the value of the 
property.” The court said this method 
was “based upon principles thorough- 
ly established by repeated decisions of 
this court,” citing many cases, not one 
of which involved natural gas or a 
comparable wasting natural resource. 
Then came issues as to state power to 
regulate as affected by the commerce 
clause. Public Utilities Commission 
v. Landon, 249 US 236, 63 L ed 577, 
PUR1919C 834, 39 S Ct 268; Penn- 
sylvania Gas Co. v. Public Service 
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Commission, 252 US 23, 64 L ed 434, 
PUR1920E 18, 40 S Ct 279. These 
questions settled, the court again was 
called upon in natural gas cases to con- 
sider state rate making claimed to be 
invalid under the Fourteenth Amend- 
ment. United Fuel Gas Co. v. Ken- 
tucky R. Commission, 278 US 300, 
73 L ed 390, PUR1929A 433, 49 S 
Ct 150; United Fuel Gas Co. v. West 
Virginia Pub. Service Commission 
(1929) 278 US 322, 73 L ed 402, 49 
S Ct 157. Then, as now, the differ- 
ences were “due chiefly to the differ- 
ence in value ascribed by each to the 
gas rights and leaseholds.” 278 US 
300, 311, PUR1929A at p. 440. No 
one seems to have questioned that the 
rate base method must be pursued and 
the controversy was as to what rate 
base must be used. Later the “value” 
of gas in the field was questioned in 
determining the amount a regulated 


company should be allowed to pay an 
affiliate therefor—a state determina- 
tion also reviewed under the Four- 


teenth Amendment. Dayton Power 
& Light Co. v. Ohio Pub. Utilities 
Commission (1934) 292 US 290, 78 
Led 1267, 3 PUR(NS) 279, 54S Ct 
647; Columbus Gas & Fuel Co. v. 
Ohio Pub. Utilities Commission 
(1934) 292 US 398, 78 L ed 1327, 
4 PUR(NS) 152, 54 S Ct 763, 91 
ALR 1403. In both cases, one of 
which sustained, and one of which 
struck down a fixed rate, the court 
assumed the rate base method, as the 
legal way of testing reasonableness 
of natural gas prices fixed by public 
authority, without examining its real 
relevancy to the inquiry. 

Under the weight of such prece- 
dents we cannot expect the Commis- 
sion to initiate, economically intelli- 
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gent methods of fixing gas prices. 
But the court now faces a new plan of 
Federal regulation based on the pow- 
er to fix the price at which gas shall 
be allowed to move in interstate com- 
merce. I should now consider wheth- 
er these rules devised under the Four- 
teenth Amendment are the exclusive 
tests of a just and reasonable rate un- 
der the Federal statute, inviting re- 
argument directed to that point if nec- 
essary. As I see it now I would be 
prepared to hold that these rules do not 
apply to a natural gas case arising un- 
der the Natural Gas Act. 


Such a holding would leave the 
Commission to fix the price of gas in 
the field as one would fix maximum 
prices of oil or milk or coal, or any 
other commodity. Such a price is not 
calculated to produce a fair return on 
the synthetic value of a rate base of 
any individual producer, and would 
not undertake to assure a fair return 
to any producer. The emphasis would 
shift from the producer to the 
product, which would be regulated 
with an eye to average or typical pro- 
ducing conditions in the field. 

Such a price-fixing process on eco- 
nomic lines would offer little tempta- 
tion to the judiciary to become back- 
seat drivers of the price-fixing ma- 
chine. The unfortunate effect of 
judicial intervention in this field is 
to divert the attention of those en- 
gaged in the process from what is 
economically wise to what is legally 
permissible. It is probable that price 
reductions would reach economically 
unwise and self-defeating limits be- 
fore they would reach constitutional 
ones. Any constitutional problems 
growing out of price fixing are quite 
different than those that have hereto- 
51 PUR(NS) 
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fore been considered to inhere in rate 
making. A producer would have dif- 
ficulty showing the invalidity of such 
a fixed price so long as he voluntarily 
continued to sell his product in inter- 
state commerce. Should he withdraw 
and other authority be invoked to 
compel him to part with his property, 
a different problem would be present- 
ed. 

Allowance in a rate to compensate 
for gas removed from gas lands, 
whether fixed as of point of produc- 
tion or as of point of delivery, prob- 
ably best can be measured by a func- 
tional test applied to the whole indus- 
try. For good or ill we depend upon 
private enterprise to exploit these 
natural resources for public consump- 
tion. The function which an allow- 
ance for gas in the field should per- 
form for society in such circum- 
stances is to be enough and no more 
than enough to induce private enter- 
prise completely and efficiently to util- 
ize gas resources, to acquire for pub- 
lic service any available gas or gas 
rights, and to deliver gas at a rate and 
for uses which will be in the future as 
well as in the present public interest. 

The court fears that “if we are now 
to tell the Commission to fix the rates 
so as to discourage particular uses, we 
would indeed be injecting into a rate 
case @ ‘novel’ doctrine .. .. .” 
With due deference I suggest that 
there is nothing novel in the idea that 
any change in price of a service or 
commodity reacts to encourage or dis- 
courage its use. The question is not 
whether such consequences will or 
will not follow; the question is wheth- 
er effects must be suffered blindly or 
may be intelligently selected, whether 


price control shall have targets at 
which it deliberately aims or shall be 
handled like a gun in the hands of one 
who does not know it is loaded. 

We should recognize “price” for 
what it is—a tool, a means, an expe- 
dient. In public hands it has much 
the same economic effects as in private 
hands. Hope knew that a concession 
in industrial price would tend to build 
up its volume of sales. It used price 
as an expedient to that end. The 
Commission makes another cut in that 
same price but the court thinks we 
should’ ignore the effect that it will 
have on exhaustion of supply. The 
fact is that in natural gas regulation 
price must be used to reconcile the 
private property right society has per- 
mitted to vest in an important natural 
resource with the claims of society up- 
on it—price must draw a balance be- 
tween wealth and welfare. 

To carry this into techniques of in- 
quiry is the task of the Commissioner 
rather than of the judge, and it cer- 
tainly is no task to be solved by mere 
bookkeeping but requires the best 
economic talent available. There 
would doubtless be inquiry into the 
price gas is bringing in the field, how 
far that price is established by arms’ 
length bargaining, and how far it may 
be influenced by agreements in re- 
straints of trade or monopolistic in- 
fluences. What must Hope really pay 
to get and to replace gas it delivers 
under this order? If it should get 
more or less than that for its own, 
how much and why? How far are 
such prices influenced by pipe-line ac- 
cess to markets and if the consumers 
pay returns on. the pipe lines how far 
should the increment they cause go to 
gas producers? East Ohio is itself a 
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producer in Ohio.“ What do Ohio 
authorities require Ohio consumers to 
pay for gas in the field? Perhaps 
these are reasons why the Federal 
government should put West Virginia 
gas at lower or at higher rates. If so 
what are they? Should East Ohio be 
required to exploit its half million 
acres of unoperated reserve in Ohio 
before West Virginia resources shall 
be supplied on a devalued basis of 
which that state complains and for 
which she threatens measures of self- 
keep? What is gas worth in terms of 
other fuels it displaces? 

A price cannot be fixed without 
considering its effect on the produc- 
tion of gas. Is it an incentive to con- 
tinue to exploit vast unoperated re- 
serves? Is it conducive to deep drill- 
ing tests the result of which we may 
know only after trial? Will it induce 
bringing gas from afar to supplement 
or even to substitute for Appalachian 
gas?*® Can it be had from distant 
fields as cheap or cheaper? If so, that 
competitive potentiality is certainly a 
relevant consideration. Wise regula- 
tion must also consider, as a private 
buyer would, what alternatives the 
producer has if the price is not accept- 
able. Hope has intrastate business 
and domestic and industrial custom- 
ers. What can it do by way of divert- 
ing its supply to intrastate sales? 
What can it do by way of disposing 
of its operated or reserve acreage to 
industrial concerns or other buyers? 
What can West Virginia do by way 
of conservation laws, severance or 


other taxation, if the regulated rate 
offends? It must be borne in mind 
that while West Virginia was pro- 
hibited from giving her own inhab- 
itants a priority that discriminated 
against interstate commerce, we have 
never yet held that a good faith con- 
servation act, applicable to her own, 
as well as to others, is not valid. In 
considering alternatives, it must be 
noted that Federal regulation is very 
incomplete, expressly excluding reg- 
ulation of “production or gathering 
of natural gas,” and that the only 
present way to get the gas seems to be 
to call it forth by price inducements. 
It is plain that there is a downward 
economic limit on a safe and wise 
price. 

But there is nothing in the law 
which compels a Commission to fix a 
price at that “value” which a com- 
pany might give to its product by tak- 
ing advantage of scarcity, or monop- 
oly of supply. The very purpose of 
fixing maximum prices is to take 
away from the seller his opportunity 
to get all that otherwise the market 
would award him for his goods. This 
is a constitutional use of the power 
to fix maximum prices. Block v. 
Hirsh (1921) 256 US 135, 65 L ed 
865, 41 S Ct 458; Marcus Brown 
Holding Co. v. Feldman (1921) 256 
US 170, 65 L ed 877, 41 S Ct 465; 
International Harvester Co. v. Ken- 
tucky (1914) 234 US 216, 58 L ed 
1284, 34 S Ct 853; Highland v. Rus- 
sell Car & Snow Plow Co. (1929) 
279 US 253, 73 L ed 688, 49 S Ct 





_ “East Ohio itself owns natural gas rights 
in 550,600 acres, 518,526 of which are reserved 
and 32,074 operated, by 375 wells. Moody’s 
Manual of Public Utilities (1943) 5. 

_ “Hope has asked a certificate of conven- 
lence and necessity to lay 1,140 miles of 22- 


inch pipe line from Hugoton gas fields in 
southwest Kansas to West Virginia to carry 
285,000,000 cubic feet of natural gas per day. 
The cost was estimated at $51,000,000. 
a Manual of Public Utilities (1943) 
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314; just as the fixing of minimum 
prices of goods in interstate commerce 
is constitutional although it takes 
away from the buyer the advantage in 
bargaining which market conditions 
would give him. United States v. 
Darby (1941) 312 US 100, 85 L ed 
609, 61 S Ct 451, 132 ALR 1430; 
Mulford v. Smith (1939) 307 US 
38, 83 L ed 1092, 59 S Ct 648; United 
States v. Rock Royal Co-operative 
(1939) 307 US 533, 83 L ed 1446, 
59 S Ct 993; Sunshine Anthracite 
Coal Co. v. Adkins (1940) 310 US 
381, 84 L ed 1263, 60 S Ct 907. The 
Commission has power to fix a price 
that will be both maximum and min- 
imum and it has the incidental right, 
and I think the duty, to choose the 
economic consequences it will promote 
or retard in production and also more 
importantly in consumption, to which 
IT now turn. 

If we assume that the reduction in 
company revenues is warranted, we 
then come to the question of translat- 
ing the allowed return into rates for 
consumers or classes of consumers. 
Here the Commission fixed a single 
rate for all gas delivered irrespective 
of its use despite the fact that Hope 
has established what amounts to two 
rates—a high one for domestic use 
and a lower one for industrial con- 
tracts.“ The Commission can fix two 
prices for interstate gas as readily as 
one—a price for resale to domestic 
users and another for resale to indus- 
trial users. This is the pattern Hope 
itself has established in the very con- 
tracts over which the Commission is 
expressly given jurisdiction. Certain- 





“#1 find little information as to the rates 
for industries in the record and none at all in 
such usual sources as Moody’s Manual, 
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ly the act is broad enough to permit 
two prices to be fixed instead of one, 
if the concept of the “public interest” 
is not unduly narrowed. 

The Commission’s concept of the 
public interest in natural gas cases 
which is carried today into the court's 
opinion was first announced in the 
opinion of the minority in the Pipe- 
line Case. It enumerated only two 
“phases of the public interest; (1) 
the investor interest; (2) the con- 
sumer interest,’ which it emphasized 
to the exclusion of all others. 315 
US 575, 606, 86 L ed 1037, 42 PUR 
(NS) 129, 150, 62 S Ct 736. This 
will do well enough in dealing with 
railroads or utilities supplying manu- 
factured gas, electric power, a com- 
munications service, or transporta- 
tion, where utilization of facilities 
does not impair their future useful- 
ness. Limitation of supply, however, 
brings into a natural gas case another 
phase of the public interest that to my 
mind overrides both the owner and 
the consumer of that interest. Both 


‘ producers and industrial consumers 


have served their immediate private 
interests at the expense of the long- 
range public interest. The public in- 
terest, of course, requires stopping 
unjust enrichment of the owner. But 
it also requires stopping unjust im- 
poverishment of future generations. 
The public interest in the use by 
Hope’s half million domestic consum- 
ers is quite a different one from the 
public interest in use by a baker's 
dozen of industries. 

Prudent price fixing, it seems to me, 
must at the very threshold determine 
whether any part of an allowed return 
shall be permitted to be realized from 
sales of gas for resale for industrial 
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use. Such use does tend to level out 
daily and seasonal peaks of domestic 
demand and to some extent permits a 
lower charge for domestic service. 
But is that a wise way of making gas 
cheaper when, in comparison with any 
substitute, gas is already a cheap fuel? 
The interstate sales contracts provide 
that at times when demand is so great 
that there is not enough gas to go 
around, domestic users shall first be 
served. Should the operation of this 
preference await the day of actual 
shortage? Since the propriety of a 
preference seems conceded, should it 
not operate to prevent the coming of 
a shortage as well as to mitigate its 
effects ? Should industrial use 
jeopardize tomorrow’s service to 
householders any more than today’s? 
If, however, it is decided to cheapen 
domestic use by resort to industrial 
sales, should they be limited to the 


few uses for which gas has special 
values or extend also to those who use 
it only because it is cheaper than com- 


petitive fuels?* And how much 
cheaper should industrial gas sell than 
domestic gas, and how much advan- 
tage should it have over competitive 
fuels? If industrial gas is to con- 
tribute at all to lowering domestic 


ratés, should it not be made to con- 
tribute the very maximum of which it 
is capable, that is, should not its price 
be the highest at which the desired 
volume of sales can be realized? 

If I were to answer I should say 
that the household rate should be the 
lowest that can be fixed under com- 
mercial conditions that will conserve 
the supply for that use. The lowest 
probable rate for that purpose is not 
likely to speed exhaustion much, for it 
still will be high enough to induce 
economy, and use for that purpose 
has more nearly reached the satura- 
tion point. On the other hand, the 
demand for industrial gas at present 
rates already appears to be increasing. 
To lower further the industrial rate is 
merely further to subsidize industrial 
consumption and speed depletion. 
The impact of the flat reduction of 
rates ordered here admittedly will be 
to increase the industrial advantages 
of gas over competing fuels and to in- 
crease its use. I think this is not, and 
there is no finding by the Commission 
that it is, in the public interest. 

There is no justification in this 
record for the present discrimination 
against domestic users of gas in favor 
of industrial users. It is one of the 





"The Federal Power Commission has 
touched upon the problem of conservation in 
connection with an application for a certificate 
permitting construction of a 1,500-mile pipe 
line from southern Texas to New York city 
and says: “The Natural Gas Act as present- 
ly drafted does not enable the Commission to 
treat fully the serious implications of such a 
problem. The question should be raised as 
to whether the proposed use of natural gas 
would not result in displacing a less valuable 
fuel and create hardships in the industry al- 
ready supplying the market, while at the same 
time rapidly depleting the country’s natural 
gas reserves. Although, for a period of per- 
aps twenty years, the natural gas could be 
so priced as to appear to offer an apparent 
saving in fuel costs, this would mean simply 
that social costs which must eventually be paid 
had been ignored, 


“Careful study of the entire problem may 
lead to the conclusion that use of natural gas 
should be restricted by functions rather than 
by areas. Thus, it is especially adapted to 
space and water heating in urban homes and 
other buildings and to the various industrial 
heat processes: which require concentration of 
heat, flexibility of control, and uniformity of 
results. Industrial uses to which it appears 
particularly adapted include the treating and 
annealing of metals, the operation of kilns in 
the ceramic, cement, and lime industries, the 
manufacture of glass in its various forms, and 
use as a raw material in the chemical indus- 
try. General use of natural gas under boilers 
for the production of steam is, however, under 
most circumstances of very questionable social 
economy.” Twentieth Annual Report of the 
Federal Power Commission (1940) 79. 
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evils against which the Natural Gas 
Act was aimed by Congress and one 
of the evils complained of here by 
Cleveland and Akron. If Hope’s 
revenues should be cut by some $3,- 
600,000 the whole reduction is owing 
to domestic users. If it be considered 
wise to raise part of Hope’s revenues 
by industrial purpose sales, the utmost 
possible revenue should be raised 
from the least consumption of gas. 
If competitive relationships to other 
fuels will permit, the industrial price 
should be substantially advanced, not 
for the benefit of the company, but 
the increased revenues from the ad- 
vance should be applied to reduce 
domestic rates. For in my opinion 
the “public interest” requires that the 
great volume of gas now being put to 
uneconomic industrial use should 
either be saved for its more important 
future domestic use or the present 
domestic user should have the full 
benefit of its exchange value in reduc- 
ing his present rates. 

Of course the Commission’s power 
directly to regulate does not extend to 
the fixing of rates at which the local 
company shall sell to consumers. Nor 
is such power required to accomplish 
the purpose. As already pointed out, 
the very contract the Commission is 
altering classifies the gas according to 
the purposes for which it is to be re- 
sold and provides differentials be- 
tween the two classifications. It 
would only be necessary for the Com- 
mission to order that all gas supplied 
under paragraph (a) of Hope’s con- 
tract with the East Ohio Company 
shall be at a stated price fixed to give 
to domestic service the entire reduc- 
tion herein and any further reductions 
that may prove possible by increasing 
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industrial rates. It might further 
provide that gas delivered under para- 
graph (b) of the contract for indus. 
trial purposes to those industrial cus- 
tomers Hope has approved in writing 
shall be at such other figure as might 
be found consistent with the public 
interest as herein defined. It is too 
late in the day to contend that the au- 
thority of a regulatory Commission 
does not extend to a consideration of 
public interests which it may not di- 
rectly regulate and a conditioning of 
its orders for their protection. Inter- 
state Commerce Commission v. Rail- 
way Labor Executives Asso. (1942) 
315 US 373, 86 L ed 904, 62 S Ct 
717; United States v. Lowden 
(1939) 308 US 225, 84 L ed 208, 60 
S Ct 248. 


Whether the Commission will as- 
sert its apparently broad statutory au- 
thorization over prices and discrim- 
inations is, of course, its own affair, 
not ours. It is entitled to its own no- 
tion of the “public interest” and its 
judgment of policy must prevail. 
However, where there is ground for 
thinking that views of this court may 
have constrained the Commission to 
accept the rate-base method of deci- 
sion and a particular single formula as 
“all important” for a rate base, it is 
appropriate to make clear the reasons 
why I, at least, would not be so under- 
stood. The Commission is free to 
face up realistically to the nature and 
peculiarity of the resources in its con- 
trol, to foster their duration in fixing 
price, and to consider future interests 
in addition to those of investors and 
present consumers. If we return this 
case it may accept or decline the 
proffered freedom. This problem 
presents the Commission an unprece- 
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dented opportunity if it will boldly the Commission and thereby be clear- 
make sound economic considerations, ly quit of what now may appear to be 
instead of legal and accounting the- some responsibility for perpetrating a 
ories, the foundation of Federal short-sighted pattern of natural gas 
policy. I would return the case to regulation. 





UNITED STATES DISTRICT COURT, D. DELAWARE 


Re United Light & Power Company 


Civil Action No. 303 
51 F Supp 217 
July 29, 1943. As amended October 4, 1943 


PPLICATION of Securities and Exchange Commission, pur- 
A suant to §§ 11(e) and 18(f) of the Holding Company 
Act, to enforce and carry out plan to effect dissolution of a hold- 
ing company, to comply with the provisions of § 11(b) of the 
act; plan approved as fair, equitable, and appropriate. For de- 

cision by Commission, see (1943) 49 PUR(NS) 8. 


Corporations, § 15.2 — Holding company dissolution — Intervention. 
1. An owner of preferred stock of a holding company may intervene, file 
an answer, and be heard in a proceeding before the Federal court to en- 
force and carry out a plan to effectuate the provisions of § 11 of the Hold- 
ing Company Act, 15 USCA § 79k, notwithstanding the stockholder’s failure 
to file timely objections with the Commission, to appear in the proceed- 
ings before the Commission, or to seek a review of the Commission’s order 
under § 24(a) of the act, 15 USCA § 79x(a), where the stockholder relies 
on an ultimate issue of law which resulted in a divided opinion by the Com- 
mission (which issue must be determined regardless of intervention) and 
where, in fact, the stockholder has already been heard by the court, p, 237. 


Corporations, § 15 — Dissolution of holding company — Distribution of assets. 
2. A plan for the liquidation of a top holding company, whereby its stock 
liability would be eliminated through a distribution of assets in kind, was 
held to be necessary and appropriate, pursuant to § 11(b)(2) of the Hold- 
ing Company Act, 15 USCA § 79k(b)(2), where the holding company 
was at the top of a pyramid system, with subholding companies between it 
and the base, and where an order of dissolution had been entered by the 
Securities and Exchange Commission after extensive hearings, p. 238. 


Corporations, § 15.1 — Holding company liquidation — Fair and equitable plan — 
Participation by junior security holders. 

3. Common stockholders of a holding company, ordered to liquidate pursu- 

ant to § 11(b)(2) of the Holding Company Act, 15 USCA § 79k(b) (2), 
should be permitted to participate in the distribution of assets consisting of 
interests in subsidiaries, in order that they may recoup their losses from 
future earnings, although preferred stock has a capital claim under the 
corporate charter for its par and arrearages in excess of present value, 
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where the financial affairs of the holding company are such that it would 
not be forced to liquidate apart from the necessity of complying with the 
provisions of the act; while the dominant purpose of the Bankruptcy Act 
is the elimination of claims without value, the dominant purpose of the 
Holding Company Act is the enhancement of security values through inte- 
gration for the protection of investors, and the expression “fair and equita- 
ble” as used in the act does not have the restricted or formal meaning ac- 
corded it by the cases supporting the “absolute priorities” rule, p. 238. 


Appeal and review, § 28.9 — Liquidation order of Securities and Exchange Com- 
mission. 


4. The informed judgment of the Securities and Exchange Commission as 
to the amount of participation by junior stockholders in a distribution of 
assets of a holding company under § 11(b)(2) of the Holding Company 
Act, 15 USCA § 79k(b) (2), is entitled to considerable weight in a pro- 
ceeding before the court to enforce a liquidation plan, p. 244. 


¥ 

APPEARANCES: John F. Davis, So- 15 USCA §§ 79k(e), 79r(f)* “to en- 
licitor, Roger S. Foster, Counsel, Rob- force and carry out the terms and pro- 
ert M. Blair-Smith, Executive As- visions of” a plan of action by The 
sistant, and John W. Christensen, all United Light and Power Company for 
of Philadelphia, Pa., for the Securities the purpose of enabling Power to com- 
and Exchange Commission; Donald R. ply with the provisions of § 11(b) of 
Richberg (of Davies, Richberg, Beebe, the act. This court’s jurisdiction is 
Busick & Richardson), of Washing- based on the fact that Power transacts 
ton, D. C., John Dern (of Sidley, Mc- a substantial portion of its corporate 
Pherson, Austin & Burgess), of Chi- business in this district and thus comes 
cago, Ill., and Clarence A. Souther- within §§ 18(f) and 25, 15 USCA 

land (of Southerland, Berl & Potter), §§ 79r(f), 79y. 
of Wilmington, Del., for United Light The amended plan designed to ef- 
& Power Co.; Richard B. Hand of fectuate the dissolution of Power in 
New York city, and Arthur G. Logan accordance with the Commission’s or- 
(of Logan & Duffy), of Wilmington, der of March 20, 1941, 8 SEC 837, 
Del., for Otis & Co., intervener; was approved by the Commission on 
Townsend, Elliott & Munson, of Phil- April 5, 1943, 49 PUR(NS) 8. It 
adelphia, Pa., for Committee of Pre- provides in substance for the contribu- 
ferred Stockholders of Commonwealth _ tion of cash and certain investments of 
& Southern Corporation, amicus Power to its subsidiary, The United 
curiae. Light and Railways Company, for the 
reclassification of the preferred and 
Leany, D.J.: This matter is here common stocks of Power into a single 
on an application of the Securities and class of new common stock by way of 
Exchange Commission pursuant to the distribution of all the common 
§§ 11(e) and 18(f) of the Public stock of Railways in the ratio of 94.52 
Utility Holding Company Act of 1935, per cent to Power’s preferred stock- 


1In this opinion I refer to the Securities Company as “Railways,” and to the Public 
and Exchange Commission as the “Commis- Utility Holding Company Act of 1935, 18 
sion”; to United Light and Power Company USCA § 79 et seq. as the “act.” 
as “Power”; to United Light and Railways 
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holders, and 5.48 per cent to its com- 
mon stockholders, the assumption of 
Power’s liabilities by Railways, the 
transfer of Power’s remaining assets 
to Railways, and, finally, the formal 
dissolution of Power. The distribu- 
tion to the common stockholders of 
Power approved by the Commission 
is less than was originally proposed by 
the management of Power, who had 
suggested an 8.8 per cent allocation to 
Power’s present common stockholders. 
This distribution of a portion of the 
equity to the old common stock of 
Power caused one Commissioner * to 
dissent vigorously. Otis & Company, 
owner of 10 preferred shares, seeks to 
intervene and objects to approval of 
the plan, while a committee for the pre- 
ferred shareholders of the Common- 
wealth & Southern Corporation, a 
stranger to these proceedings, filed a 
brief as amicus curiae in opposition to 
the plan. 

Under the amended plan, Railways’ 
authorized common of 1,000,000 
shares with a par of $35—all owned by 
Power—will be increased to 3,500,000 
with a par of $7, each share to have 
one vote. The outstanding 708,520 
shares of Railways’ common will then 
be exchanged by Power for 3,173,838 
shares of Railways’ new stock. The 
change in par value of Railways’ com- 
mon will reduce the amount of capital 
from $24,798,200 to $22,216,866, and 
the difference of $2,581,334 will be 
credited to Railways’ paid-in surplus 
account, 

The objections to the plan raise no 
issues of fact. The objections merely 
endorse the views of Commissioner 
Healy who broke from the majority of 


the Commission on an issue of law. 
That issue will be discussed shortly. 

f1} 1. Intervention. Otis & Co. 
once acted as an underwriter for the 
preferred stock and presently owns 10 
shares. The Commission thinks it ap- 
propriate to permit Otis & Co. to be 
heard on their objections to the plan on 
the ground that § 11(e) entitles a secu- 
rity holder to have his objections con- 
sidered by the district court. Power 
objects to intervention because notice 
was given on April 21, 1943, under or- 
der of this court, that the hearing on 
the plan would occur on June 15, 1943, 
and any persons who opposed approval 
and enforcement were required to file 
their objections on counsel for the 
Commission and Power on or before 
June 1, 1943. This, Otis & Co. failed 
todo. And Power further claims that 
no excuse for such default or delay has 
been presented, although Otis & Co. 
has had knowledge of the proceedings 
before the Commission for some years. 
Moreover, Power points out that at no 
time did Otis & Co. appear in the pro- 
ceedings before the Commission. Ac- 
cordingly, Power argues that Otis & 
Co. should have utilized the opportu- 
nity for administrative relief before 
appealing for judicial relief to correct 
an error of law on the Commission’s 
part. Finally, Power contends that 
Otis & Co. should have sought review 
of the Commission’s order of April 5, 
1943, supra, in a circuit court of ap- 
peals under § 24(a), which provision 
requires a party who wishes to exercise 
his right of appeal to show he is a 
“party aggrieved” and limits his ob- 
jections to those urged before the 
Commission. 





*Commissioner Healy filed an elaborate 
dissenting opinion. The position of the in- 
tervener, Otis & Co., is based largely—if not 


wholly—upon the arguments advanced in that 
opinion. 
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I think it may fairly be argued that 
the appeal provided by § 24(a) and an 
opportunity to be heard before the 
district court under § 11(e) with the 
concomitant right to appeal under § 25 
to, as here, the third circuit court of 
appeals, from the district court’s find- 
ing, are alternative rights of appeal. 

Otis & Co. relies wholly on the ulti- 
mate issue of law which split the Com- 
mission; and that was a substantial 
issue of law which must be determined 
regardless of whether Otis & Co. is in 
or out of these proceedings. Whether 
this court should demand strict compli- 
ance with its order of April 16, 1943, 
and refuse to hear a party who failed 
to file his objections by June 1, 1943, 
is obviously a matter resting in the dis- 
cretion of the court. In this case I 
think the exercise of discretion should 
be in favor of Otis & Co. 


Procedura! analogies on the right 
of stockholders to be heard and to ap- 
peal in 77B and Chapter X, 11 USCA 
§ 207, proceedings in bankruptcy offer 
some help;* but I hardly think them 


applicable here. In my view, I think 
§ 11(e) of the act supports Otis & 
Co.’s right to intervene, file its pro- 
posed answer—containing its objec- 
tions to the plan—and be heard. In 
fact, all this is a fait accompli, as I 
have already heard Otis & Co. at 
length. Its right to appeal is a mat- 
ter which does not have my immediate 
concern. That is a matter which the 
circuit court may some day be called 
upon to answer. 


II. The Plan. We have merely two 
issues: (a) is the plan “appropriate to 
effectuate the provisions of § 11”; and 
(b) is the plan “fair and equitable.” 

[2] (a) Power is the apex holding 
company at the top of a pyramid sys- 
tem. There are subholding companies 
between Power and the base. One of 
the principal of these is Railways, 
The common stock of Railways and 
cash constitute Power’s assets. Rail- 
ways own the securities representing 
Power’s interest and control in the 
lower companies. Power will elim- 
inate its stock liability through a dis- 
tribution of its assets in kind, a meth- 
od, the Commission has found, which 
will be both economical and appropri- 
ate to effect compliance with § 11(b). 

Prior to the entry of its order of 
dissolution on March 20, 1941, exten- 
sive hearings were had. No appeal 
was taken from the order and the time 
for seeking a judicial review has long 
since expired. Really the question of 
necessity for the plan is no longer with 
us; and critical reéxamination of such 
question is, I think properly, beyond 
my judicial ken. However, it is clear 
that the plan is “appropriate to effectu- 
ate the provisions of § 11.” After re- 


- view, I accept the findings of the Com- 


mission that there is necessity for the 
plan and for Power to liquidate pur- 
suant to § 11(b)(2). 

[3] (b) Is the plan fair and equi- 
table? The charter of Power pro- 
vides, inter alia, that “Upon the dis- 
solution or liquidation of the corpora- 





8 Under § 77B and Chapter X of the Bank- 
tuptcy Act, the right to appeal is tantamount 
to the statutory right to be heard. In Re 
Day & Meyer (Murray & Young) (1938) 93 
F(2d) 657; In Re Barclay Park Corp. (1937) 
90 F(2d) 595. Creditors at one time had a 
limited right to be heard. Tetzke v. Trust No. 
2988 of Foreman Trust & Savings Bank 
(1936) 85 F(2d) 942, certiorari denied (1936) 
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299 US 609, 81 L ed 450, 57 S Ct 235. Chap- 
ter X, 11 USCA §°501 et seq., enlarged the 
rights of both creditors and stockholders to 
be heard. In Re Philadelphia & R. Coal & 
Iron Co. (1939) 105 F(2d) 358; Re Key- 
stone Realty Holding Co. (1941) 117 F(2d) 
1003, 133 ALR 1378; and Dana v. Securities 
and Exchange Commission (1942) 125 F(2d) 
542. The right to be heard and appeal, there- 
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tion, whether voluntary or involuntary 
the holders of the Class A preferred 
stock shall be entitled to receive out 
of the net assets of the corporation, 
whether capital or surplus, for each 
share of such stock, one hundred 
dollars and a sum of money equivalent 
to all cumulative dividends on such 
share, both accrued and in arrears 
(whether or not the same shall have 
been declared or earned) including the 
full dividend for the then current 
quarterly period, before any payment 
is made to the holders of any stock 
other than the Class A preferred stock 
in accordance with their rights at the 
time of distribution.” Admittedly, 
preferred has a principal claim of 
$60,000,000 and an accumulated divi- 
dend charge of $38,700,000. If the 
dividend claim is capitalized as a ma- 
tured obligation, the total claim of pre- 


ferred will be $98,700,000. All par- 
ties agree also that the assets represent- 
ed by the common stock of Railways 
have not a present value equal to that 


amount. If the contractual prefer- 
ences are operative it is clear there will 
be nothing for the common sharehold- 
ers. 

The problem for determination is 
whether the plan is “fair and equita- 
ble.” Concededly the plan does not 
satisfy the “absolutely priority” rule 
which is applied in equity and bank- 
ruptcy reorganizations. Under that 
rule, no plan can be fair and equitable 
which permits a junior security to re- 
tain an interest in the reorganized cor- 
porate enterprise before the securities 


senior to it have been paid in full (but 
not necessarily in cash) for the rights 
which they surrender. The value of 
the reorganized concern is projective- 
ly determined by a capitalization of 
the “guess” earnings of the new con- 
cern and comparing the valuation so 
arrived at with the total claims of the 
old senior securities. The present plan 
fails to meet this test, as junior inter- 
ests are allowed to participate in the 
new capital structure of Railways 
when it is conceded that Railways’ 
common is not worth $98,700,000 on 
any basis of valuation. If the claims 
of the preferred stockholders are to 
be treated as matured as in an equity 
or bankruptcy reorganization, there 
can be no participation for the com- 
mon stock under the “absolute priori- 
ties” rule. 

It was stated in Consolidated Rock 
Products Co. v. Du Bois (1941) 312 
US 510, 85 L ed 982, 61 S Ct 675, 
that the method of valuation formu- 
lated with respect to railroad reorgani- 
zations—which regards an estimate of 
future earnings the most important 
criterion—applies equally to indus- 
trials. Does this mean that after val- 
uation has been determined the rights 
of security holders of a utility must 
be determined by these same rules in 
a substantially dissimilar situation? 

The Commission concluded that the 
changed circumstances which a com- 
pany finds itself in where bankruptcy 
is present may not be and often is not 
the changed circumstances a company 
finds itself in as it attempts to comply 





fore, would seem to obviate formal interven- 
tion in bankruptcy. 

*Case v. Los Angeles Lumber Products 
Co. (1939) 308 US 106, 84 L ed 110, 60 S Ct 
1; Consolidated Rock Products Co. v. Du Bois 
(1941) 312 US 510, 85 L ed 982, 61 S Ct 675; 
Marine Harbor Properties v. Manufacturers 
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Trust Co. (1942) 317 US 78, 87 L ed 64, 63 
S Ct 93; Ecker v. Western P. R. Corp. (1943) 
318 US 448, 87 L ed 892, 63 S Ct 692; and In- 
stitutional Investors v. Chicago, M. St. P. & 
P. R. Co. (1943) 318 US 523, 87 L ed 959, 
63 S Ct 727. 
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with the Public Utility Holding Com- 
pany Act of 1935. It therefore was 
of the opinion that “fair and equita- 
ble” should be given a different con- 
struction under the Public Utility 
Holding Company Act than had been 
given in reorganizations in equity and 
under the Bankruptcy Act,’ and, in 
holding bankruptcy techniques inap- 
plicable, consequently refused to treat 
the claims of the preferred as having 
matured. The Commission gave par- 
ticipation to the common in the reor- 
ganized company, even though the 
valuation of the reorganized company, 
as determined by a capitalization of its 
prospective earnings, was not equal to 
the $98,700,000 claim of the preferred 
stock. Having determined that the 
value of the reorganized company is 
insufficient to meet the preferred stock 
claim, the Commission found it un- 


necessary to make an over-all dollar 
valuation of the company, for it meas- 
ured and determined participation ac- 
cording to the substantive rights of 
security holders as they would exist 
apart from the required reorganiza- 


tion. In the opinion of the Commis- 
sion, to mature liquidating preferences 
would be to add to the value of one 
class of securities at the expense of the 
other, 

This is a new approach to the prob- 
lem. The quantity of participation, 
the Commission found, should be ex- 
pressed in terms of a percentage of 
the new stock, without being reduced 
to dollar figures; and this finding is 
based, of course, on the proposition 
that the Commission also found it was 
not detrimental to the interests of in- 
vestors. 


In other words after capitalizing 
reasonable prospective earnings, the 
Commission found that that sum was 
insufficient to meet the liquidating 
preferences of the preferred stock by 
a wide margin. Under the orthodox 
approach, that would end the problem, 
and there would be no participation 
for the common. The Commission, 
however, to determine participation, 
projected prospective earnings much 
further into the future than would be 
permissible if the rights of the pre- 
ferred stock were to be treated as ma- 
tured. In this case even on the as- 
sumption of liberal earning power, and 
on the assumption that all earnings 
were paid to preferred stockholders, 
it would take fifteen years to pay off 
the dividend arrearages. The Com- 
mission concedes that the possibility of 
the common acquiring value is remote; 
but, nevertheless, it was of the opinion 
that the common should be accorded 
this right in the light of the possibility 
that future earnings may prove to be 
greater, 

There are weighty reasons why the 
junior security holders should have an 
opportunity to recoup their losses in 
the future, even though probability of 
realization is not apparent from an 
estimate of the prospective earnings 
within a reasonable time. Especially 
is this so where (as here) the financial 
affairs of the corporation are such that 
it would not be forced to liquidate 
apart from the necessity of complying 
with the provisions of the act. The 
mere fact that estimated prospective 
earnings within a reasonable time are 
inadequate for the common stockhold- 
ers to recoup their losses should not 





5 It is significant to note that there is some 
congressional dissatisfaction with the “abso- 
lute priorities” rule even as applied to re- 
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organizations under the Bankruptcy Act. See 
H.R. 2857, 78th Cong. Ist Session. 
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form a basis for wiping out their in- 
terests when under normal conditions 
they would be entitled to a continuing 
participation in the enterprise. In 
short, the common stockholders should 
be given a chance to recoup, especially 
where the reason for liquidation is 
purely fortuitous, and where the fu- 
ture condition of the new enterprise 
is based on a surmise. 

The statement of the principle be- 
hind the decision of the Commission 
was this: “ if a class of 
preferred stock has a reasonable in- 
terest in an enterprise absent the ma- 
turing of liquidation preferences and 
a proportionately greater interest upon 
the maturity thereof, it would not be 
fair or equitable under the statute to 
give recognition to the greater interest 
at the expense and to the detriment of 
the common stock. And conversely, 
if the common stock has a measurable 
interest apart from the maturing of 
liquidation preferences, we must not 
sanction the destruction of that inter- 
est through the operation of the statu- 
tory mandate.” The majority’s apolo- 
gia for its break with Commissioner 
Healy is just as adequate. They ex- 
plained: “It is pointed out in Com- 
missioner Healy’s separate opinion 
that the words ‘fair and equitable’ em- 
bodied in § 11 have a settled meaning, 
as determined by the courts, and that 
an application of the ‘absolute priori- 
ties’ doctrine must result in no dis- 
tribution to Power’s common stock in 
this case. But that is because he meas- 
ures the rights of the preferred stock 
as they would be measured in bank- 
Tuptcy cases, and not merely because 
he follows the ‘absolute priorities’ doc- 
trine in determining the consequences 
of the measurement. In other words, 

[16] 
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we can agree with him when he says 
that absolute priorities must be re- 
spected, because we think that doctrine 
simply means that the common stock 
must not be accorded any participation 
unless the preferred stock has been 
fully compensated for its rights and 
priorities. But there the area of agree- 
ment stops, because he says further 
that the rights and priorities of the 
preferred stockholders are the same 
here as in bankruptcy cases, where 
their claims to liquidation preferences 
(including dividend arrearages) are 
treated as matured. In our view it 


would be unconscionable and contrary 
to the plain intention of Congress to 
(49 PUR(NS) at pp. 17, 


so hold.” 
18.) 
There is nothing sacrosanct about 
the rights of the preferred, and they 
are not now asked to give to the com- 
mon what is exclusively theirs. The 
rights of all parties must be dependent 
upon the particular facts of each case 
which comes before the Commission. 
A consideration of the basic facts 
before the Commission supports its 
special finding of what is fair and 
equitable under all the circumstances. 
True, the preferred has a charter claim 
of $164.50 per share in cash upon dis- 
solution, as that term is ordinarily 
understood when total corporate assets 
are either sold privately or on the 
block and liquidation, in the sense that 
total corporate purpose ceases, takes 
place. But, the Commission has caught 
the nuance in the present situation. 
There is no real finality to this partic- 
ular dissolution. Power’s sharehold- 
ers simply transform themselves into 
holders of common stock of Railways 
and thus obey the demands of Con- 
gress. Power as the head of a hold- 
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ing company system is now declasse 
by congressional mandate ; the interests 
of all classes of stock are nevertheless 
still lodged in a continuing enterprise. 

While the preferred’s dividend ar- 
rearage is a claim upon capital under 
at least, one decision,® I do not think 
this claim should black-out considera- 
tions of common’s contribution to that 
same capital. Common’s contribution 
to capital amounts to $28,482,745— 
preferred’s $60,000,000. After deduc- 
tion of dividends, net contribution is 
$19,729,949 for common and $49,- 
461,882 for preferred. But undis- 
tributed earnings have been plowed in 
since 1929—$4,073,155 by common 
and $38,700,000 by preferred. And 
while preferred has a capital claim for 
its par and an arrearages “capital 
claim” [sic] on nonexisting earnings 
totalling $98,700,000, the plan should 
not disregard common’s capital claim 
of $19,729,949, 

It is neither an exercise in semantics 
nor a rejection of labels to consider 
the present plan little more than a re- 
classification.” If it had donned the 
formal dress of reclassification by way 
of merger, the preferred may have 
been met with the issuance of a new 
stock with a reduced dividend rate and 
a wiping out of its dividend arrearage 
claim. In any such reorganization, the 
mere pittance of 5.48 per cent of Rail- 
ways’ stock thrown to the common 
would manifestly be regarded as not 
only fair and equitable but downright 
generous to the preferred. But the 


Commission having determined that 
an allocation of 95 per cent of the 
equity should go to the preferred, like- 
wise determined that the shortest way 
to compliance with the act was direct 
liquidation without pausing to go 
through the legal legerdemain of re. 
capitalization followed by formal liqui- 
dation which, in all probability, would 
have delayed the time the preferred’s 
investment could be put on a dividend 
paying basis. 

The act was a command of the gov- 
ernment. Contractual relationships 
must, ex necessitatae, give slightly in 
the face of such legislation. It is my 
view that Congress never contemplated 
or intended that preferred sharehold- 
ers of public utility holding companies 
were to be, if shrinkage of assets oc- 
curred, the sole owners of the corpo- 
rate enterprise. Moreover, the case 
history of railroads—which gave rise 
to the “absolute priority” rule— 
pressed by increased truck and air 
transportation competition, is no eco- 
nomic analogue to the electric power 
industry. The railroad industry is 
decadent, whereas the electric power 
industry has all the characteristics of 
growth. This is an additional reason 
supporting the approach of the Com- 
mission in the allocation of participa- 
tion in the new venture, for the future 
potentialities of the electric power in- 
dustry are incalculable. 

The approach to values by Commis- 
sioner Healy—while based on the facts 
of Power’s earnings—overlooks two 





6 Argument that dividend arrearages should 
not be a claim on capital in all cases made by 
the writer of this opinion was rejected by the 
supreme court of Delaware in Penington v. 
Commonwealth Hotel Construction Corp. 
Sa 17 Del Ch 394, 155 Atl 514, 75 ALR 
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7 In Puget Sound Power & Light Co. Hold- 
ing Company Act Release No. 4255, approved 
and enforced by an order of the district court 
in Massachusetts on June 10, 1943, there was 
a recapitalization .on a one-stock basis; in 
short, a recapitalization effected without ma- 
turing the liquidation preferences of the pre- 
ferred. 
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propositions : (1) the 1929-38 na- 
tional depression period for public util- 
ities; and (2) as normal revenues came 
back into the picture, a heavy taxation 
schedule made its appearance in the 
face of an international war. In the 
light of corporate history, as we have 
come to know it, such factors of in- 
come and expense are abnormalities. 
The question remains whether the 
approach of the Commission can be 
supported under the language of the 
act. This particular problem is one of 
statutory construction. It is urged 
that the expression “fair and equita- 
ble” as used in the act is a term of art 
and has a settled meaning, i.e., that 
the rule of “absolute priorities’ must 
be followed for the plan to be fair and 
equitable, and that under the well- 
known rule of statutory construction, 
Congress must be presumed to have 
used the language it did use to convey 
the settled meaning. I refuse to ac- 
cept the application of this rule of con- 
struction to these proceedings. The 
act marks a radical departure from all 
previous legislation. Moreover, the 
dominant purpose of the Bankruptcy 
Act is the elimination of claims with- 
out value (see Re 620 Church St. Bldg. 
Corp. [1936] 299 US 24, 81 L ed 16, 
57 S Ct 88), whereas the dominant 
purpose of the Public Utility Holding 
Company Act is the enhancement of 
security values through integration 
for the protection of investors. Bank- 
ruptcy techniques are wholly inapplica- 
ble because Power is not insolvent or 
in any financial difficulty in the tradi- 
tional bankruptcy or equity sense. I 
consequently hold that the expression 
“fair and equitable” as used in the act 
does not have the restricted or formal 
meaning accorded it by the cases sup- 
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porting the “absolute priorities” rule. 

The test of fairness under the act 
does not involve the application of a 
precise mathematical formula. Fair 
and equitable are not arithmetical, al- 
gebraic, or geometrical. There can be 
no hard and fast rule when dealing 
with these terms. The requirements 
of “fair and equitable,” as the Com- 
mission correctly concluded, depend 
upon the particular setting. The 
words “fair and equitable” may have 
a definite meaning given them in re- 
organizations in equity and under the 
Bankruptcy Act, but they may also 
have another meaning where a com- 
pany is attempting to comply with the 
provisions of the Public Utility Hold- 
ing Company Act of 1935, unless the 
financial condition of such company is 
such that it faces liquidation apart 
from the necessity to comply with the 
statute. 

The majority opinion expresses “a 
more sensitive regard for what is 
right and what is wrong” in a distri- 
bution of assets under the act. Hence, 
the Commission’s evaluation of what 
is fair and equitable prompted it to re- 
ject the proposition that the common 
shareholders should be eliminated 
from any future interests in that en- 
terprise. In considering whether the 
plan was fair and equitable to the pre- 
ferred, the Commission took into con- 
sideration that the preferred had no 
voice in the management. There was 
obviously a small distribution of vot- 
ing power. Class B common, repre- 
senting about $4,000,000 of book 
capitalization, exercised the voting 
control of the whole system having 
a consolidated capitalization and sur- 
plus of nearly $500,000,000. 

After careful consideration of the 
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interests of all its shareholders, Pow- 
er’s management in 1940 originally 
submitted a plan calling for an 8.8 
per cent allocation to their common 
shareholders. The Commission 
thought the allocation too high. This 
fact is not without significance. Pre- 
ferred stockholders cognizant of the 
plan for over two. years made no op- 
position. Widespread acceptance by a 
class of shareholders of a tactic which 
looks to dilute their financial interest 
in their corporate enterprise is a reality 
which no court should disregard. It 
seems to me a powerful argument for 
court approval of a plan of distribution 
of the property of a public utility hold- 
ing company when not only the Com- 
mission recommends, but also where 
the plan is considered by practically 
all the owners of such property to be 
fair and equitable. The interest be- 
hind the 10 preferred shares of the 


dissidents, when compared with the 5 
per cent allocation to all the common 
shareholders, might very well fall into 


the realm of de minimus. Such a view 
brings a rule of life into a rule of law. 

In my opinion, the expression “fair 
and equitable” should be given its ordi- 
nary nontechnical meaning. As stated 
before, the dominant purpose of the 
act is the protection and enhancement 
of public utility security values 
through integration. But the appli- 
cation of the “absolute priorities” test 
would in many cases wipe out the in- 
terests of stockholders who, save for 
the passage of the act, would be en- 
titled to a continuing participation in 
the enterprise. The expression “fair 
and equitable,” in its ordinary conno- 
tation, does not impel such a result; 
and I will not ascribe such an unnat- 
ural intention to Congress. Moreover, 
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it must be apparent that, as I have jn. 
dicated above, there are many ways 
to effectuate the purposes of the act: 
and, in many cases, the junior securi- 
ties’ holders would be entitled to a par. 
ticipation if other methods of reclasgj. 
fication are utilized. The choice of 
procedural alternatives should not af. 
fect the substantive rights of the com. 
mon shareholders. 

I believe there exists judicial author. 
ity which supports the new approach 
of the Commission. In Securities and 
Exchange Commission v. Chenery 
Corp. (1943) 318 US 80, 87 Led 
626, 47 PUR(NS) 15, 21, 63 S Ct 
454, 460, the Supreme Court, in con- 
sidering the fair and equitable stand- 
ard proposed by the act, said: “De- 
termination of what is ‘fair and equita- 
ble’ calls for the application of ethical 
standards to particular sets of facts. 
But these standards are not static, In 
evolving standards of fairness and 
equity, the Commission is not bound 
by settled judicial precedents. Con- 
gress certainly did not mean to pre- 
clude the formulation by the Commis- 
sion of standards expressing a more 
sensitive regard for what is right and 
what is wrong than those prevalent at 
the time the Public Utility Holding 
Company Act of 1935 became law.” 

[4] The remaining question is 
whether the particular plan comes 
within the standards of. fair and 
equitable as set forth in the Chenery 
Corporation Case, supra. I think the 
plan abundantly meets these standards. 
The Commission must have considera- 
ble discretion and its informed judg- 
ment is entitled to considerable weight. 
There is no suggestion anywhere that, 
assuming the Commission has the 
power to give common anything, 5 
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per cent is too large. And moreover, 
if the Commission’s estimate as to 
earnings (which estimate furnished 
the basis of the common’s participa- 
tion) is too high, the preferred stock- 
holders who receive 95 per cent of the 
common stock are only damaged to the 
extent of 5 per cent while, if the Com- 
mission’s estimate is too low, the com- 
mon stockholders would be damaged 
to the extent of 95 per cent or more. 


In view of the uncertainties of the fu- 
ture, and in view of the fortuitous 
liquidation of the old company, I think 
the participation accorded the common 
is fair and equitable to all classes of 
stockholders. 

Accordingly, I approve the plan as 
fair, equitable, and appropriate to ef- 
fectuate the provisions of § 11. A pro- 
posed form of decree may be sub- 
mitted. 
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Alston Coal Company et al. 


Federal Power Commission et al. 


No 2741 
137 F(2d) 740 
August 27, 1943 


PPEAL from order of Federal Power Commission denying in- 
tervention to coal companies in proceeding to fix natural 
gas rates; appeal dismissed. 


Rates, § 381 — Reasonableness — Natural gas — Effect on competing fuel. 


1. The Federal Power Commission, in establishing natural gas rates, need 
not consider and take into account the economic effect of a rate reduction 
upon companies selling coal in the territory, p. 247. 


Rates, § 641 — Intervention — Discretion of Commission — Natural gas and 


competing fuels. 


2. Intervention by coal companies, in a proceeding before the Federal Power 
Commission to establish rates for natural gas which compete with their 
product, rests in the sound discretion of the Commission, p. 247. 


Appeal and review, § 8 — Orders appealable — Denial of intervention. 


3. An order of the Federal Power Commission, in the exercise of its sound 
discretion, denying a coal company the right to intervene in a proceeding 
to fix natural gas rates, is not an appealable order, p. 247. 


APPEARANCES: Frank H. Terrell, 
of Kansas City, Mo. for petitioners; 
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Harry S. Littman, of Washington, 
D. C. (Charles V. Shannon and Rob- 
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ert L. Russell, both of Washington, 
D. C., on the brief), for respondent 
Federal Power Commission. 

Before Huxman and Murrah, Cir- 
cuit Judges, and Savage, District 
Judge. 


Huxman, C.J.: This proceeding 
was instituted under the Natural Gas 
Act of 1938, 15 USCA § 717 et seq. 
On October 20, 1939, following a 
complaint by the Public Service Com- 
mission of Missouri, the Federal 
Power Commission entered an order 
for an investigation of the gas rates 
of the Cities Service Gas Company. 
Notice was given fixing the time of 
a public hearing of the matter in- 
volved in the proceeding. On De- 
cember 12, 1942, after the hearing 
had been in progress for a consider- 
able time, the petitioners filed a peti- 
tion with the Commission for leave to 
intervene, requesting that they be 
granted sixty days to assemble and 
prepare evidence showing the econom- 
ic effect a reduction of the gas rates 
would have on the demand for peti- 
tioners’ coal. They further requested 
that after the expiration of the sixty 
days, the case be set for further hear- 
ing. The application to intervene was 
denied, but petitioners were granted 
the right to participate in the hearing 
to the extent of presenting evidence 
material and relevant to the issues, 
and to file briefs and make oral argu- 
ments. This they refused to do. They 
have appealed from the order denying 
them the right to intervene. The case 
is before us on a motion by the Com- 
mission to dismiss the appeal. The 
motion is urged on the ground that 
the order appealed from is interlocu- 
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tory in nature and is not a final, ap- 
pealable order. 

The determination of the question 
presented by the motion depends upon 
whether petitioners had the right un- 
der the statute in question to inter- 
vene. That in turn depends upon 
whether the matter they urge in their 
petition for intervention is ‘a factor 
which must be considered by the Com- 
mission in determining the rate. It is 
a well-settled principle of law that 
where intervention is a matter of 
right, an order denying the right to 
intervene is a final, appealable order. 
The late case of Federal Communica- 
tions Commission v. National Broad- 
casting Co. 319 US 239, 87 L ed 1374, 
— PUR(NS) —, 63 S Ct 1035, de- 
cided May 17, 1943, on which peti- 
tioners place strong reliance for the 
position they take, is authority in sup- 
port of this statement. Aside there- 
from, the case, however, has little 
value here. It arose under the Com- 
munications Act of 1934, 48 Stat. 
1064, 47 USCA §8§ 35, 151 et seq. 
The provisions of that act are ma- 
terially different from those of the 
act we have for consideration here. 
The rights of petitioners to intervene 
in this proceeding must be sought and 
found within the four corners of the 
Natural Gas Act. 

The functions of the Commission 
under the act fall into three general 
classifications. Section 717b directs 
the Commission to regulate the ex- 
portation or importation of natural 
gas. Section 717c to 717e inclusive, 
direct the Commission to fix and 
maintain just.and reasonable rates 
and charges for gas. Section 717f di- 
rects the Commission to provide for 
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the extension or abandonment of gas 
service. 

[1] Petitioners’ position, as estab- 
lished by the petition for intervention, 
is that in fixing a rate for gas the 
Commission must consider and take 
into account the economic effect there- 
of upon competing companies selling 
other fuels in that territory. If such 
is the purpose of the act, petitioners 
are interested parties and are entitled 
as a matter of right to intervene. 
Section 717 of the act declares the 
necessity for regulation of the sale 
and distribution of gas to be the pub- 
lic interest. It is our conclusion that 
the purpose of those provisions of the 
act relating to rates and prices of gas 
were passed to protect the consuming 
public against exorbitant and exces- 
sive charges for gas. The yardstick 


which the Commission must employ 
in a proceeding involving rates is 


clearly laid down in the act. The act 
directs the Commission to determine 
and establish just and reasonable 
rates. It is directed to ascertain the 
fair and reasonable value of the prop- 
erty. It is too clear for doubt that 
when such value is ascertained, the 
Commission must then fix a rate which 
will yield a fair return on such value. 
Nowhere in the act is there a sugges- 
tion which would justify the Commis- 
sion in fixing higher rates in order to 
prevent economic injury to compet- 
ing fuel. The effect of a gas rate up- 
on a competing fuel industry is not a 
factor which under the act the Com- 
mission may consider in a proceeding 
for the establishment of a gas rate. 
It foilows that petitioners did not 
have the right under the act to inter- 
vene for the purpose of establishing 
the economic effect a reduction in gas 
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rates would have upon the coal indus- 
try. 

[2, 3] The intervention section of 
the act, § 717n, has not been amended 
since its original enactment. It pro- 
vides that “in any proceeding before 
it, the Commission, in accordance 
with such rules and regulations as it 
may prescribe, may admit as a party 
any interested state, state Commis- 
sion, municipality, or any representa- 
tive of interested consumers or secu- 
rity holders, or any competitor of a 
party to such proceeding, or any other 
person whose participation in the pro- 
ceeding may be in the public interest.” 
Intervention under this section is per- 
missive and rests in the sound discre- 
tion of the Commission. 

It is urged that the report of the 
House Committee on Interstate and 
Foreign Commerce’ evidences a con- 
gressional intent to grant the right to 
producers of competing fuel whose 
economic interest may be affected by a 
change in gas rates to intervene. In 
this report it was stated: 

“Section 7(c) of the Natural Gas 
Act, as at present in force, has proved 
unsatisfactory not only from the 
standpoint of administration by the 
Commission, but also the natural gas 
companies themselves, as well as to 
the producers of competing fuels and 
the operators of competitive methods 
of transportation whose economic in- 
terests may be affected by the con- 
struction or extension of natural gas 
pipe lines. 

“The bill, as amended, eliminates 
the objections to the present § 7(c) 
above mentioned. By this legislation, 
the present jurisdictional disputes are 
eliminated, and the door is opened to 


1 Report No. 1290, October 21, 1943. 
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the consideration by the Commission 
of the effect of construction and ex- 
tensions upon the interests of pro- 
ducers of competing fuels and com- 
petitive transportation interests.” 

It may be that where permission is 
sought by a gas company to enter new 
territory, producers of competing fuel 
operating in the territory have the 
tight to intervene and urge and have 
considered the economic effect thereof 


arises under the rate-making provi. 
sions of the act. The yardstick which 
the Commission must use thereunder 
is entirely different from that which 
must be employed when permission js 
sought to make extensions or enter 
new territory. 

We conclude that intervention by 
petitioners in this proceeding rested 
in the sound discretion of the Com- 
mission, and that the order of the 


Commission denying the right to 
intervene was not an appealable order, 
The appeal is therefore dismissed. 


upon their business. It is sufficient 
for the purpose of this opinion to say 
that this is not such a proceeding. It 
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Cavert Wire Company 


Vv 


Pennsylvania ee Company 


Complaint Docket No. 13887 
December 7, 1943 


“etemerenst against application of standard electric rate to 
A customer; dismissed. 


Rates, § 125 — Ability to pay — Classes of consumers. 
1. The Commission, in exercising its function to determine how much 
the various classes of consumers should pay for service in view of the 
characteristics of their use and the costs incurred by the utility to render 
services with those characteristics, cannot take into account what individual 
consumers in each class can pay, p. 249. 


Discrimination, § 99 — Flat rates to certain customers — Electric service — 
Demand and energy charges. 
2. Discrimination exists in favor of an electric customer receiving service 
upon a flat energy basis, with minimum charges based upon demand, while 
other customers receive service under a rate schedule giving recognition 
to demand and energy components of the customer’s use, p, 249. 


Discrimination, § 14 — Elimination of — Hardship to customer — War condi- 
tions. 
3. Discrimination resulting from service to a customer on a flat energy 
basis, with minimum charges based upon demand, while other customers 
are supplied service under a standard system rate giving recognition to 
demand and energy components of the customer’s use, should not be con- 
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tinued because of hardship to the customer resulting from higher costs 
during war and governmental restrictions upon prices, p. 249. 


(BucHanan, Commissioner, dissents.) 


By the Commission: Pennsylvania 
Power Company, the respondent in 
this proceeding, is an electric utility 
rendering service in part or all of 
Mercer, Lawrence, Allegheny, Beaver, 
and Butler counties. Cavert Wire 
Company, the complainant, is a Penn- 
sylvania corporation engaged in the 
manufacture of steel wire bale ties at 
a factory adjacent to Ellwood City, 
Lawrence county. 


In 1928, at the time respondent ac- 
quired the property of Harmony Elec- 
tric Company, it continued in effect 
certain rates theretofore charged by 
Harmony, and among these was a 
schedule known as Rate “D.” On 
January 1, 1938, respondent filed a 


supplement to its tariff, providing that 
Rate “D” should thereafter be avail- 
able only to customers receiving serv- 
ice continuously and without change in 
point of delivery on and after that 


date. Some of the customers taking 
service under this schedule thereupon 
found it more advantageous to be 
served under respondent’s standard 
rate schedules, but five remained on 
Rate “D” until January 1, 1943. One 
of these customers was the complain- 
ant. 

[1-3] On May 1, 1942, respondent 
filed its Supplement No. 2 to Tariff 
Pa, PUC No. 28, to become effective 
July 1, 1942. This supplement con- 
tained various rate adjustments, one 
of which provided that on January 1, 
1943, the five customers then being 
served under Rate “D” would be 
transferred to Rate 37, a standard sys- 
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tem rate under which forty-four cus- 
tomers were then being served. 

The principal difference between 
Rate “D” and Rate 37 is that the lat- 
ter gives recognition to demand and 
energy components of the customer’s 
use, whereas the old rate is upon a flat 
energy basis, with minimum charges 
based upon demand. Of the five cus- 
tomers affected by the transfer, two 
were benefited immediately by the 
change-over because of the circum- 
stances of their use, and we are in- 
formed that one or two others have 
since improved their load and power 
factors to the extent that the change- 
over is beneficial to them. In the case 
of complainant, however, the change- 
over was estimated to result in an in- 
creased annual bill from $2,310 to 
$2,739, or $429. 

It will be noted from the above re- 
cital that Supplement No. 2, although 
filed May 1, 1942, to become effective 
July 1, 1942, did not actually trans- 
fer complainant from Rate “D” to 
Rate 37 until January 1, 1943. This 
provision for an interim of six months 
between the effective date of the tariff 
and the transfer to the standard sys- 
tem rate is common practice among 
utilities, and is designed to allow cus- 
tomers an opportunity to so adjust 
their use of electricity as to gain the 
greatest advantage from the system 
rate. 

On December 31, 1942, Cavert 
Wire Company filed this complaint 
against the transfer, and requested the 
Commission to suspend Supplement 
No. 2. However, the effective date of 
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the supplement, July 1, 1942, had 
passed and the Commission did not 
suspend the rate. Therefore, the 
transfer to Rate 37 was made on Jan- 
uary 1, 1943, and complainant has 
been billed upon that rate since that 
date. 

Subsequent to the institution of this 
complaint complainant and respond- 
ent filed a history of the case and 
stipulated that the facts therein con- 
tained, together with the complaint 
and answer, should constitute the rec- 
ord in this case, which thereupon 
should be submitted to the Commis- 
sion for decision. 

The question here involved is a 
very narrow one. Complainant does 
not allege that respondent is earning 
an excessive return, or even that Rate 
37 is, in itself, an unjust and unrea- 
sonable rate. Its position is simply 
this: That complainant has had the 
maximum selling price of its entire 
output of steel wire bale ties fixed by 
the Office of Price Administration ; 
that complainant has been obliged to 
absorb increases in rail freight rates, 
wage increases, the granting of em- 
ployees’ vacations with pay, higher 
taxes, additional clerical help, and 
greater spoilage of raw materials due 
to labor turnover, all without being 
permitted any increase in the selling 
price of its product; and that the com- 
bination of all these circumstances, to- 
gether with higher power costs result- 
ing from complainant’s transfer from 
Rate “D” to Rate 37, critically affect 
complainant’s operating profit and fi- 
nancial condition. In this connection, 
there is quoted below a paragraph 
from complainant’s brief: 

“While the addition alone of said 
electric power rate increase to said 
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complainant company’s manufacturing 
cost per month is not ruinous in itself 
yet placed on top of two wage in. 
creases, vacations with pay, two 
freight rate increases, and a 5) 
per cent or better increase jp 
the cost of all mill supplies anq 
there is little cause for wonder 
that said complainant company is near 
the breaking point in its struggle to 
exist even though it has been engaged 
in the manufacture of wire for the 
past thirty years. It would seem that 
your Commission, in the exercise of 
its discretion and with the desire to 
keep a small essential industry alive 
during this critical war period might 
rescind said rate increase in so far as 
the complainant company is concerned 
until following the duration of the 
war. It hardly seems equitable that 
one small company should be com- 
pelled to stand idly by while practical- 
ly all of its operating profit is being 
wiped out through a series of goverr- 
mental regulations and edicts against 
which no opportunity has been given 
it to present facts to substantiate that 
its margin of profit is extremely small 
under ordinary operations and are of 
little or no consequence during our en- 
trance into World War II. It would 
seem only fair that a manufacturing 
company under such conditions would 
be granted the privilege of increasing 
its selling price of its finished product 
or be granted some subsidy to help it 
absorb these additional operating 
costs.” 

The Commission believes that rate 
standardization, whereby all customers 
having the same characteristics of 
service are billed on the same rate 
schedule, is a highly desirable objec- 
tive. That belief has been expressed 
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upon numerous occasions whenever 
the question of discrimination has 
arisen, and the Commission, in several 
recent instances, has permitted rate 
standardization plans to become effec- 
tive, where the previously existing dis- 
crimination had affected large num- 
bers of customers or had an apprecia- 
ble effect on the utilities’ revenues. 

In every such instance, the Commis- 
sion’s function is to determine how 
much the various classes of con- 
sumers should pay for service, consid- 
ering the characteristics of their use, 
and the costs incurred by the public 
utility to render service with those 
characteristics. In performing that 
function, we cannot take into account 
what individual consumers in each 
class can pay, for obviously this would 
lead to the situation where a separate 
rate would be required for each con- 
sumer according to the degree of his 
prosperity, and where the less-pros- 
perous consumer’s service would be 
paid for, indirectly, either by his more 
fortunate neighbors or by the public 
utility itself. In the present case we 
are of the opinion that discrimination 
existed in favor of the complainant as 
long as it was on Rate “D,” and that 
such discrimination should cease; 
therefore, 

Now, to wit, December 7, 1943, It 
is ordered: That the complaint be and 
is hereby dismissed. 


Commissioner Buchanan files a dis- 
senting opinion. Commissioner 
Thorne being absent did not partici- 
pate in the vote on this order. 


BucHANAN, Commissioner,  dis- 
senting: Pennsylvania Power Com- 
pany, serving electric energy in por- 
tions of Beaver and Butler counties 
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and in all of Lawrence and Mercer 
counties, on April 30, 1942, had, as a 
part of its filed tariff, a schedule or 
Rate “D” under which it supplied five 
small industrial customers, which five 
customers had purchased energy from 
the electric company under the same 
schedule since 1928. 

On May 1, 1942, Pennsylvania 
Power Company, arbitrarily abolished 
Rate “D” and substituted therefor on 
January 1, 1943, its Rate No. 37 
which provided a new method of cal- 
culating rates of the five customers 
and which resulted in decreases for 
four and increases for one, the latter 
being the complainant herein. 

The complainant bases its sole ob- 
ject to the action of the respondent 
upon the facts that due to war condi- 
tions, ,ceilings have been placed on 
prices of its products as of March, 
1942; that since then, “two wage in- 
creases,” “two freight rate increases,” 
and “a 50 per cent or better increase 
in the cost of all mill supplies” al- 
legedly have taken place, thereby in- 
creasing production costs; and con- 
cludes, that with “the electric power 
rate increase on top of” the 
other advances “said complainant com- 
pany is near the breaking point 


We know nothing about the wage 
increases except that they would not 
exceed 15 per cent of the base wage 
as of January, 1942. Nor do we know 
of two freight rate increases since 


ceiling prices went into effect. The 
one freight increase of which we have 
knowledge has been under suspension 
by the Interstate Commerce Commis- 
sion and by this Commission since 
May, 1943, so freight rates have been 
no higher for the past eight months 
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than before the war. Undoubtedly 
mill supplies have increased in price 
but, giving the same allowance for ex- 
travagance in this claim as in the 
others, perhaps those prices have ad- 
vanced only commensurate with 
wages. Even so the complainant ar- 
gues that, “It hardly seems equitable 
that one small company should be 
compelled to stand idly by while prac- 
tically all of its operating profit is be- 
ing wiped out through a series of gov- 
ernmental regulations and _ edicts 

The regulation of public utility rates 
was expressly exempted by Congress 
from the authority of OPA in the 
Amendatory Act of 1942 (October 
2d) and the Emergency Price Control 
Act of 1942 (January 30th) and com- 
plete jurisdiction over utility rate ceil- 
ings was left with the state Commis- 
Sions, under the assumption that there 


would be state cooperation in the na- 
tional stabilization program against 


inflation. Regardless of what the 
other stabilization agencies have done 
or have :failed to do to keep the trust 
placed in them for the successful 
prosecution of the war, our duty is 
clear and well defined that we must 
scan with extraordinary skepticism 
every rate increase, general or special, 
for any possible adverse effect upon 
the war effort. When complaint is 
made and an adverse effect alleged and 
not disputed, we are obligated to sus- 
tain the complaint. 

The complainant here is emphatic 
that this rate increase will affect ad- 
versely its contribution to the war ef- 
fort. Pennsylvania Power Company, 
respondent, does not deny this conten- 
tion but holds Rate “D” to be discrim- 
inatory, which position the majority 
definitely sustains with the argument, 
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“the Commission’s function is to de. 
termine how much the various classes 
of consumers should pay for service, 
considering the characteristics of their 
use, and the costs incurred by the pub- 
lic utility to render service with those 
characteristics. In performing that 
function, we cannot take into account 
what individual consumers in each 
class can pay.” The respondent's posi- 
tion may be answered off-hand that by 
forcing upon all small industry one 
standard rate, there may result the 
evils that come from too much regi- 
mentation, i.e., that thereby discrimi- 
nations are increased instead of elim- 
inated. That could be the instant case, 
As for the majority’s position, not 
admitting that the standard which they 
advocate is correct even in peace-time, 
certainly no such hard and fast rule 
is operative under war conditions 
when other peace-time factors are not 
present and, indeed, prohibited, ic, 
the present ability of complainant to 
rewire and replace its electrical equip- 
ment such that it can conform to the 
objectives of the new rate. 

Here the majority alleges that dis- 
crimination existed when the old Rate 
“D” was in effect. Discrimination 
against whom? Against industrial 
customers other than those on Rate 
“PD”? The answer is, no! The five 
customers on Rate “D” were of one 
class of small industrial customers and 
so recognized by respondent prior to 
May, 1942; when the new rate. was 
filed. The law specifically permits the 
fixing of rates for a class or a group 
(Art. ITI, § 304) and this class rate 
has been in effect under the law since 
1928. 

Could Rate “‘D” have been discrimi- 
natory as against the four customers 
which received reductions through its 
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CAVERT WIRE CO. v. PENNSYLVANIA POWER CO. 


cancellation? Again the answer must 
be, no! All of the customers under 
Rate “D” had the option to transfer 
to the standard Rate 37 at any time 
prior to being forced to do so by the 
respondent on January 1, 1943. 

Special rates, even with only -one 
customer being supplied thereunder, in 
themselves have not been considered 
discriminatory nor unusual by the 
Commission in the past where the 
rates were designed to meet the pecu- 
liar demands of the customers’ busi- 
ness, equipment, or conditions. Evi- 
dently this is complainant’s situation. 
Our tariff files are full of special rates 
for one customer which this Commis- 
sion seems to justify. To be sure they 
are usually “big business” as opposed 
to “little business” but the principles 
as to discrimination should be the 
same, 

Where then lies the discrimination 
which alarms both respondent and 
Commission? In my opinion, it is 
found in the action of respondent and 
Commission through rejection of the 
complaint. Discriminations in war- 
time seem to be the rule and not the 
exception. This Commission is the 


only source of relief for complainant 
purely because Congress was observ- 
ant of states’ rights and both Commis- 
sion and states’ rights have failed. 

There was no reason why respond- 
ent should place the new rate into ef- 
fect at this particular time with all of 
the prohibitory features of wartime 
conditions present, except to effect a 
benefit to four of the five customers 
under those war conditions. Respond- 
ent seems to have been careless of the 
effect on its other customer. Re- 
spondent’s revenues are the greatest in 
its history which is significant in light 
of the Commission’s declared policy of 
June 7, 1943. Complainant’s revenues 
are approaching the danger line of net 
operating deficits. Complainant is en- 
gaged in war production. It merely 
asks us to solve its problem not by rote 
but from the practical angle of war- 
time conditions and under the trust 
placed in us by the Government of the 
United States to aid in the war effort. 

The law permits it, our duty re- 
quires it, and I would direct the re- 
spondent to continue complainant un- 
der Rate “D,” “for the duration” plus 
six months. 





NORTH CAROLINA UTILITIES COMMISSION 


Re Elizabeth & Suburban Gas Company 


Docket No. 3026 
December 23, 1943 


PPLICATION for authority to increase gas rates to finance re- 
habilitation program; rate increase prescribed and ap- 
proved. 


Rates, § 158 — Temporary increase — Rehabilitation of equipment — Operation 


at loss. 


A temporary gas rate increase should be authorized to enable a company 
to borrow money for a rehabilitation program which, when completed, 
would insure good service and permit the company to return to existing 
rates, where the company has been operating at a loss largely attributable 
to leaky mains and lack of manpower to repair them. 
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NORTH CAROLINA UTILITIES COMMISSION 


APPEARANCES: Nathan H. Gellert, 
for petitioner ; Robert S. Keebler, for 
intervenor: OPA, 


By the Commission: This case 
comes before the Commission on the 
petition of the Elizabeth and Subur- 
ban Gas Company for authority to in- 
crease the present surcharge of 10 per 
cent on its gas rates to 40 per cent for 
the duration of the war and six 
months thereafter. 

The petition in justification for the 
proposed increase supplied a financial 
statement of the company’s operation 
for the three months’ period ending 
September 30, 1943, compared with 
the operation of the company for the 
like period for the year 1942. 

This statement showed that while 
the total revenue of the company in- 
creased 22 per cent during 1943 over 
1942, the total expenses had risen 91 
per cent. In dollars and cents a profit 
of $1,610 for the period in 1942 was 
superseded by a loss of $3,693 in 1943 
or an estimated loss of $15,000 for 
the extended year of operation. 

The proposed rate increase request- 
ed, it was said, would not produce suf- 
ficient revenue to balance current in- 
come with current expenses, but the 
petition stated that the additional reve- 
nue would enable the company to bor- 
row $5,000 from the Atlantic Gas Cor- 
poration, the parent company of the 
Elizabeth and Suburban Gas Company, 
for a needed rehabilitation program 
which when completed would insure 
good service and permit the company 
to return to the present level of rates. 

Filed with the Commission prior to 
the hearing was copy of resolution 
adopted by the board of aldermen of 
Elizabeth City protesting the proposed 
increase in rates. Five customers also 
filed a protest against any proposed 
51 PUR(NS) 


increase in rates, as did a former em. 
ployee of the company who criticize 
the quality of the gas being supplied 
by the company. 

The testimony of Mr. Nathan Ge. 
lert, who appeared as a witness for the 
company at the hearing, was practical. 
ly in line with contentions set forth in 
the petition. He emphatically stated 
that unless the increase proposed was 
granted, the company could not bor. 
row the money needed for the rehabil- 
tation of the plant and that the reve. 
nue now being received is not sufficient 
to pay operating expenses and keep the 
plant going. Much of the loss being 
sustained is attributed to leaky mains, 
which under the present setup could 
not be repaired. He expressed the 
opinion, however, that with rehabili- 
tation of the plant that much of the 
leakage could be stopped and other 
economies effected, which would per- 
mit a return to lower rates. 

Under cross-examination of Robert 
S. Keebler, representative of the 
OPA, who proved very helpful in the 
case, the financial plight of the com- 
pany and the need for emergency reve- 
nue was emphasized. Under question- 
ing it was brought out that coal had 
just advanced 29 cents a ton and that 
the labor problem was. strikingly 
acute. The witness stated that it was 
difficult to get labor to properly man 
the plant and then only at abnormal 
wages due largely to the high wages 
being paid at war plants at Elizabeth 
City and vicinity. That the monthly 
loss in operating costs alone was said 
to be $1,300. The cross-examination 
brought out further that the present 
owner of the company had never te- 
ceived any dividends and that company 
had not paid interest due on its bond- 
ed indebtedness $104,000 for the past 
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RE ELIZABETH & SUBURBAN GAS COMPANY 


five years and that the company’s in- 
debtedness exceeded its book value. 
He also said the property of the com- 
pany had been sold for delinquent 
taxes. In the light of this exposé, it 
should be plain to the gas consumers 
of Elizabeth City that the situation 
has reached a climax where heroic 
action, perhaps not to one’s liking, is 
imperatively necessary. 

No representative of the board of 
aldermen of Elizabeth City or any 
customer of the company appeared in 
opposition of the petition. 

At the conclusion of Mr. Gellert’s 
testimony, Rate Expert Womble, of 
the Commission, suggested in lieu of 
the 40 per cent surcharge asked by the 
petition, that all rate schedules of the 
company be canceled and that a 
charge of $2.25 per thousand cubic 
feet be made for all sales of gas ir- 
respective of class service and con- 
sumption, with a monthly minimum 
of $2.25 on domestic service and $28 
for commercial service. 

Witness Gellert looked upon Wom- 
ble’s proposition with favor and ex- 
pressed the thought that it would 
greatly facilitate the handling of ac- 
counts ; however, he suggested that if 
the substitute plan was adopted 
that the gas refrigerator schedule be 
retained but that the rates for such 
service which now prevail and which 
tun from $1.40 to $3.45 per month 
according to the cubical capacity of the 
box be eliminated and that instead a 
flat monthly charge of $2.50 be ap- 
plied irrespective of size of refrigera- 
tor. Mr. Keebler probed into the 
Womble proposition but, after expla- 
nation, voiced no opposition to it. 

In support of his proposal, Rate 
Expert Womble quoted figures from 
the annual report of the company for 


255 


the year ending December 31, 1942. 
These show that the average rate for 
residential service for the year was 
$1.975 per thousand cubic feet; com- 
mercial $1.529; prepay meter $2.198 
and heating 89.48 cents. Mr. Womble 
pointed out that the average rate paid 
by the commercial customers was less 
than that paid by the residential cus- 
tomers. He took the position that the 
residential rate should normally be less 
than the commercial, certainly no 
higher. 

Below are given figures showing 
how the residential rate would be af- 
fected by the company and the Wom- 
ble proposals. 


Present Company Womble 
Proposal Proposal 
3.08 2.25 


Rate 
TOO: C18. 8B oases 2.42 
1,50 


2,000 “ “ 4.35 
Minimum 1.43 

This comparison shows that the 
Womble proposition is lower than the 
company’s proposal on consumption as 
follows: 


POCO Ec csc vet vvsncvectuscwonseets . 


5.54 
1.82 


In comparison with present rates 
the Womble proposition is 17 cents 
lower for 1,000 cubic feet than the 
company’s present rate; the same for 
1,500 cubic feet and only 15 cents 
higher for 2,000 cubic feet consump- 
tion. The monthly minimum, how- 
ever, is 82 cents higher. 

The average residential customer 
should get through with 1,500 cubic 
feet of gas per month and if he should 
do this his bill under the Womble 
proposition would be no higher than 
at present. 

It is very obvious that under the 
Womble proposal the commercial cus- 
tomers would pay a very much higher 
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NORTH CAROLINA UTILITIES COMMISSION 


rate; however, it is quite evident that 
this class of customer is not contribut- 
ing his just part to the support of the 
company’s revenue. 

In the light of the testimony before 
it, it is quite evident to the Commis- 
sion that the financial plight of the 
company has not been overdrawn and 
that if the Elizabeth Suburban Gas 
Company is to survive and continue to 
serve the people of Elizabeth City with 
gas the Commission must authorize 
rates which will produce an amount of 
additional revenue which the company 
estimates it needs and which estimate 
in the opinion of the Commission is 
supported by the financial exhibits 
filed with the petition. Much of the 
loss shown by the witness Gellert was 
due to leaky mains and lack of man- 
power to repair these leaks. It was 


asserted that much of this loss could 
be prevented by the rehabilitation of 


the plant. In view of this statement, 
the Commission is led to believe that 
the emergency rate which it proposes 
to grant may be substantially modified 
by or before July Ist next and so the 
Commission will not grant the full ex- 
tension of time requested by the com- 
pany but limit the rate or rates for a 
period ending August 1, 1944. At that 
time or before, the Commission shall 
require the company to submit finan- 
cial statements which it is hoped will 
put the Commission in a position to 
reduce the emergency rates provided. 

The Commission cannot conceive 
that the board of aldermen of Eliza- 
beth City and protesting customers, if 
fully informed of the true situation, 
would ask this Commission to refuse 
a grant of added revenue which, if not 
given, would, it is quite evident, result 


in a shut down of the company’s plant _ 
at no distant day and thus deprive | 
nearly 700 customers of gas cooking | 
facilities and refrigeration ; especially | 
is this inconceivable when electric ap 
pliances cannot be procured to replace * 


gas equipment. 


Eprtor’s Note.—The order provides | 
for cancellation of present rate sched. | 
ules and issuance of schedules contain | 
ing a charge of $2.25 per thousand cubic | 
feet, with a minimum monthly charge | 
of $2.25 on domestic service and $28 | 
for commercial service; with a flat- 
monthly charge of $2.50 for domestic | 
gas refrigerator irrespective of cubical | 
capacity of refrigerator. 

The Commission, by order dated Jan- 
uary 3, 1944, amended its order by can- 
celing the $28 monthly minimum charge 
provided for commercial customers and | 
substituting a monthly minimum charge 
of $2.25. This order also provides for’ 
cancellation of the flat rate of $2.50 per | 
month for refrigeration service and sub- 
stitution of rates ranging from $1.55 
to $2.40 based on interior cubical ca-/ 
pacity of refrigerators. 

The Commission, by order dated 
January 7, 1944, corrected its original 
order by striking out the following re 
cital: “Under cross-examination of | 
Robert S. Keebler, representative of the 
OPA, who proved very helpful in the 
case, the financial plight of the company 
and the need for company revenue was 
emphasized. Mr. Keebler 
probed into the Womble proposition but, 
after explanation, voiced no opposition 
to it.” This action was taken because’ 
of the possible impression from the lan 
guage set out that the Office of Price) 
Administration, through its representa 
tive, did not actively oppose the pro 
posed increase in rates, an erroneous 
interpretation of the language employed 
if so construed. 
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and secondary bushings are- 
pressed into the tank to protect 
bushing seats from the weather. 


Primary and secondary bush- 
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A number of important features have made Kuhlman Distribution Transformers 


the choice of many utility men. The Kuhlman patented B.I. (Bent-Iron) core util- 


izes to the fullest extent the many advantages inherent in present day materials. 


The results of this unique design 
are lower exciting currents, re- 
duced weight and improved op- 
erating characteristics. The tank 
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Now Off the Press 


WARTIME 
REGULATORY 
PROBLEMS 


Volume Containing the Entire Proceedings of the 1943 War 
Conference of the 


NATIONAL ASSOCIATION OF 
RAILROAD AND UTILITIES COMMISSIONERS 


neluding round-table ination and reports on the following timely 
and important subjects: 


air Rate of Return Under War Conditions—Office of Price Administration 
and Rate Increases, Including Those Brought About by Fuel Adjust- 
ment Clauses—The Incidence of War Taxes: To What Extent 
Should They Be Approved As Operating Expenses—State 
Autonomy in Regulation of Public Service Enterprises 
—Air Transportation Regulation—Utility Finance 
— Telephone Regulatory Problems — Ac- 
counting, Valuation and Depreciation— 
These and Others. 
$6.00 
LOMMITTEE REPORTS SEPARATELY PRINTED AND OTHER 1943 PUBLICATIONS 
DF THE NATIONAL ASSOCIATION OF RAILROAD AND UTILITIES COMMISSIONERS 


bepreciation 
lelephone Regulatory Problems 

egislation 

evelopments in Regulatory Law 

ncidence of War Taxes, address of Clyde O. Fisher of Connecticut 

Accounts and Statistics 

nterpretations of Uniform System of Accts. for Electric Utilities, E-2, E-3, E-4, E-5, E- ries 
BP der of Uniform System of Accounts for Gas Utilities, G- 1, G- 2, G-3,:G- 4, G 





W-5, 
Accounting Procedures Aequiring Commission Approval 
roceedings of the 1941 Convention ... 
Proceedings of the 1942 War Convention 
(Where remittance accompanies order we pay forwarding charges) 


NATIONAL ASSOCIATION OF RAILROAD 
AND UTILITIES COMMISSIONERS 


= 7413 NEW POST OFFICE BUILDING WASHINGTON, D. C. 
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) Industrial Progress 


a Selected information about products, supplies and 
services offered by manufacturers. Also announce- 
ments of new literature and changes in personnel. 


Four New Vacuum Switches 
Announced by G-E 


Four new vacuum switches for a wide variety 
of radio and industrial switching applications 
have been announced by the tube division of 
the General Electric Company's Electronics 
Department at Schenectady, New York. The 
switches which are adaptable to oil-or water- 
immersed operation because of their enclosed 
construction are especially applicable for haz- 
ardous installations where fire and explosion 
are a constant risk, as in flour mills, magnesium 
finishing rooms, and similar dust-laden atmos- 
pheres, and are designed for high altitude ap- 
plications. 

The contacts of the switches are mounted in 
a vacuum, according to the company, so that 
they are relatively free from the effects of 
corrosion and arcing, and are unaffected by 
dirt or oxidation. The vacuum-type construc- 
tion also gives the switches a high current 


Maximum HS 
removal per Ib. 
of Oxidel 


@ Lavino Activated Oxide is 
made specifically for maximum sulphur re- 
moval is not just a “satisfactory” purifying 
medium merely by virt of incidental 
properties, but is made especialiy for maximum 
fae) lela kamehlel activity, maximum troce removal 
and shock resistance. As such, we do not believe 
you will find Lavino Activated Oxide has 
any close rival — comparing cost comparing 


performance and comparing savings 
We'll be glad to tell youall about its remarkable 
record; just write a nole on your letterhead to 


E. J. Lavino and Company 
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aN 1528 Walnut St. 
Philadelphia 
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rating for their size and permi‘s them to handle 
enough power to operate equipment at greatly 
reduced voltages. 

Details as to ratings and other information 
are available in publication, ET-1-A, available 
free on request to the publicity section, Elec- 
tronics Department, General Electric Co, 6 
State Street, Schenectady, N. Y. 


New RIDGID Strap Wrench 


Py HE Ridge Tool Company of Elyria, Ohio, 
announces the addition of a new strap 
wrench to its RIDGID line. This new tool is 


intended for better handling and protection 
of polished nickel and chrome pipe and tubing. 
lt is made with strong I-beam handle and solid 
head, all in one piece, with a handy hang-up 
hole in the.end. It is easy to attach and use, is 
positive in grip. A special webbing strap of 
great strength is quickly removed for replace- 
ment by pushing out pin held by spring clips. 
The RIDGID strap wrench is made in two 
sizes No. 2, capacity 4 in. to 2 in., 177 in. strap; 
No. 5, 1 in. to 5 in., 30 in. strap. 


“<0 Plan for *V” Day” 


MINIATURE plan book entitled “‘U’ Plan 
A for ‘V’ Day Makes It More Than Wish- 
ful Thinking,” prepared exclusively for the 
consumer is being sent to dealers and distribu- 
tors throughout the country and is being of- 
fered free to consumers through national mag- 
azines, to give impetus to Landers, Frary & 
Clark’s postwar plan, “*U’ Plan for ‘V’ Day.” 

Eight colorful pages in red and black pre- 
sent the complete plan to the consumer. Snappy 
copy and clever sketches illustrating four easy 
steps to follow in planning for the future pur- 
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DICKE TOOL COMPANY 
DOWNERS. GROVE, ILL. 
Manufacturers of 


Pole. Line Construction Tools 
They’re Built for Hard Work 
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INDUSTRIAL PROGRESS—( Continued) 


Why dig through a 
PILE 
of Catalogs? 


Find the 
Fitting 
you need, 
quickly— 


in the COMPLETE line 

If you have a Penn-Union Catalog, you 
can instantly find practically every good 
type of conductor fitting. These few 
can only suggest the variety: 


Universal Clamps to take a 
large range of conductor sizes; 
with 1, 2, 3, 4 or more bolts. 


L-M Elbows, with -compression units 

iving a dependable grip on both con- 

uctors. Also Straight Connectors and 
Tees with same con- 
tact. units. 


Bus Bar Clamps for installa- 
tion without drilling bus. Single 
and multiple. Also bus sup- 
ports—various types. 


Clamp Type Straight Connectors 
and Reducers, Elbows, Tees, Ter- 
minals,*Stud Connectors, etc. 


Jack-Knife connectors for simple 
and €asy disconnection of mo- 
tor leads, etc. Spring “action— 
self locking. 


Vi-Tite Terminals for quick 
installation and easy taping. 
Also sleeve type terminals, 
screw type, shrink fit, etc. etc. 


EE 

Splicing Sleeves, Figure 8 and Oval, seamless tub- 
ing—also « split~tinned sleeves. High conductivity 
copper; close dimensions. 

Preferred ‘by the largest utilities and 
electrical manufacturers—because they 
have found that “Penn-Union” on a fit- 
ting-is their best guarantee of Dependa- 
bility. Write for Catalog. 


PENN-UNION ELECTRIC CORPORATION 
ERIE, PA. Sold by Leading Jobbers 
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chase of electric appliances and housewares 
suggest that consumers immediately get jy 
touch with their dealers. 

Patterned after the national ads such titles 
as “Prepare Now for Unconditional Sy. 
render” and “How to Make Your Dreams 
Come True” inform consumers about adopt. 
ing and adapting the “U” Plan for “V” Pay 
for their pos‘war appliance needs as well as 
present service requirements. 

This pamphlet, an educational feature of the 
“U” Plan teaches the consumer now to decide 
on the correct appliances and how to obtain 
them in the postwar period thru their “\” 
Plan dealer. 


G-E Appointments 


k= G: Stebbins has been appointed man. 
ager sales, capacitor section, and Edward 
V. Dillon is assistant manager sales, feeder 
voltage regulators, in the transformer diyi- 
sion of the Central Station Divisions, General 
Electric Company, according to an announce- 
ment issued by L. R. Brown manager of the 
divisions at Pittsfield. 

Mr. Stebbins succeeds Charles F. Miller who 
will be senior transformer specialist for the 
New York district. Mr. Dillon’s position has 
just been created. 


Booklet Depicts s-Year Record 


tts Kotal Company of 52 Vanderbilt Ave, 
New York 17, N. Y., has issued a booklet 
which depicts through photographs the 5-year 
record of its Kotal mix—an all-weather bon¢- 
ing process “for combining bitumen with 
aggregates of all types, wet or dry, to produce 
paving mixes of greatly increased toughness 
and durability.” 


New CP Gas Range Program 
To Create Postwar Jcbs 


UILT on the theme, “You Can Help Make 
Peacetime Jobs for Service Men and 
Women by Planning Now to Buy Your New 
CP Gas Range with Extra War Bonds,” the 
CP Gas Range Manufacturers newly inaugt- 
rated Business Building Plan will urge the 
18,000,000 gas customers in the United States 
and the thousands of new brides and brides-to- 
be to set aside $100 to $150 extra in War Bonds 
now to buy a CP gas range when new peace- 
time models are available. 
The current CP campaign consists of three 
steps: 

1. Customers are urged to set aside $100 to 
$150 in extra War Bonds now so they can 
buy a new CP gas range immediately after 
the war. 

From a special Postwar CP Prospect Card, 
gas range dealers and utilities will obtain i- 
formation ori exactly: what type of CP gas 
range each ctistomer wants together with 
other pertinent facts. This prospect card is 
filed for later follow-up and sale. 
“3. No money changes hands. No contracts are 
signed. But definite orders can be taken and 
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The Egry SPEED-FEED, illustrated above, 
is one of the greatest business aids ever 
developed for stepping up the writing of 
typewritten records. It takes only one minute 
to attach the SPEED-FEED to any standard 
make typewriter and instantly converts it 
into a practical billing machine. The Egry 
SPEED-FEED doubles operator output. 

Then there’s the Egry TRU-PAK Register for 
all handwritten records. On the TRU-PAK 
you will write records speedily, accurately 
and economically, Further, it assures com- 











BUSINESS SYSTEMS 


plete control over all business transactions. 


Egry ALLSET Forms for speed writing hand- 
written or typed records. Interleaved with 
one-time carbons, ALLSETS save many time- 
consuming manual operations. 


Egry Forms Engineers are experts at devising 
new forms or rearranging and simplifying 
existing forms to speed all record writing. 


Further information will be sent on request. 
Free demonstrations arranged at your con- 
venience. Write today! Address Dept. F-217. 
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INDUSTRIAL PROGRESS—( Continued) 





priority listing set up if the individual 
dealer desires. 

A complete kit giving full details of the 
CP Business Building Plan, and containing a 
colorful 20 in. by 38 in. window-display poster, 
a unique War Bond holder, bill stuffers, coun- 
ter pieces, ready-to-run newspaper advertise- 
ments, stickers to be used on letters, mailing 
pieces and bills, publicity releases, prospect 
cards and other material is available on request 
from the Association of Gas Appliance and 
Equipment Manufacturers, 60 East 42nd 
Street, New York 17, N. Y. 


Postwar Traffic Plan Book 
To Be Distributed 


JOINT announcement was made recently 
A by the Street and Highway Lighting Sec- 
tion and the Traffic Signalling Section of the 
National Electrical Manufacturers Associa- 
tion that distribution on a nationwide scale ot 
the Buffalo Postwar Traffic Plan Book would 
begin about March 1, 1944. 

Planned and executed by Henry W. Os- 
borne, traffic advisor for the Division of 
Safety of the City of Buffalo, it has already 
received widespread favorable comment. It 
was prepared for Mayor Kelly’s Postwar 
Planning Committee. 

The plan book will be distributed to mayors 
and city managers, state motor vehicle and 
highway commissioners, utility executives and 
municipal signal and traffic engineers. 


Joins Safety Research Institute 


ILLIAM Roy Ford, educator and fire pro- 

tection engineer, has resigned from the 
U. S. Office of Civilian Defense, where he has 
been serving as assistant chief of the Fire De- 
fense Education Unit, to become assistant to 
L. W. Hutchins, director of Safety Research 
Institute and president of Sheldon, Morse, 
Hutchins & Easton, technical advertising and 
publicity agency. 

While with the Office of Civilian Defense, 
Mr. Ford assisted in the administration of his 
unit and in the preparation of educational ma- 
terial on fire defense. 


Westinghouse Appointments 


5 feces J. Massey has been appointed 
general lamp sales manager of the West- 
inghouse lamp division with headquarters at 
Bloomfield, N. J., according to an announce- 
ment by Ralph C. Stuart, manager. 

In his new position, Mr. Massey will have 
charge of all lamp sales activities of the 
lamp division including district sales offices, 
the illuminating engineering, commercial engi- 
neering and advertising departments. 

A. Carl Bredahl, chief of the mechanical- 
electrical-utilities division of the Federal Pub- 
lic Housing Authority since 1934, has been ap- 
pointed technical director of the Westinghouse 
Better Homes Department. 

Mr. Bredahl will be responsible for the de- 


velopment of all technical phases of the de- 
partment in such services as kitchen and Jaun- 
dry planning, wiring layouts and lighting sug- 
gestions, according to Irving Clark, man- 
ager. The Better Homes Department was 
organized recently to codrdinate the activities 
of the Westinghouse Electric & Mfg. Com- 
pany in the housing of war workers and ulti- 
mately, in developing the company’s postwar 
housing markets. 


Brown Wins “E” Renewal 


HE Navy Board for Production Awards 
has notified the Brown Instrument Co., 
Philadelphia manufacturer of industrial in- 
struments, and a division of Minneapolis- 
Honeywell Regulator Co., that it has been 
granted a renewal of its Army-Navy “E” 
award for an additional period of six months. 
The Army-Navy “E” was first awarded to 
the Brown Instrument Co. July 5, 1943. The 
company has been producing many instruments 
for American and Allied military use in this 
war. 


Publish Recharging Instructions 


BOOKLET, entitled “Recharging Instructions 
for Carbon Dioxide Extinguishers,” has 
just been published by the C-O-Two Fire 
Equipment Company, Newark 1, N. J. Made 
up in pocket size, the booklet is illustrated with 
detail drawings of the equipment required for 
recharging and the procedure to be followed 
in recharging both system cylinders and port- 
able extinguishers made by the C-O-Two 
Company. 
Copies ofthis publication will be sent on 
request to those with facilities for recharging 
C-O-Two equipment. 


Vulcan Soot Issues Catalog 
Covering Complete Line 


ULCAN Soot Blower Corporation, Du Bois, 
V Pa., has recently issued a new catalog fully 
describing their complete line of equipment. 
Copies are available upon request to the manu- 
facturer. 

Vulcan Soot Blowers are designed to meet 
all the varying conditions of boiler design and 
operation with specialized equipment to clean 
soot, ash and slag from furnace, boiler, super- 
heater, economizer and air pre-heater surfaces. 
Vulcan equipment is available from the sim- 
plest manual operation to complete automatic 
control, and is designed to cover the range from 
the smallest heater to the largest steam genera- 
tor, and from the lowest to the highest steam 
pressures. 


“MASTER*LIGHTS" 


© Portable Battery Hand Lights. 
© Repair Car Roof Searchlights. 


© Hospital Emergency Lights. 





CARPENTER MFG. CO. 
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FIRST Chaicein Critical Industries 


FIRST choice for controlling vital flow lines in U. S. Government fuel dumps. 


FIRST choice for drastic line service in synthetic rubber producing plants. 
FIRST choice for conquering abrasion in mud lines for rotary oil well drilling. 
FIRST choice in chemical plants for handling corrosive & erosive liquids & slurries. 
FIRST choice in petroleum refineries for handling high temperature hydrocarbons. 
FIRST choice on pipe lines for complete safety in handling oil, gas and gasoline. 


MERCO NORDSTROM VALVE COMPANY a Subsidiary of Pittsburgh Equitable Meter Co. 


Main Office: Pittsburgh, Pennsylvania @ Branches: Boston @ Buffalo @ Brooklyn @ Chicago 
Columbia, S$. C. @ Houston @ Kansas City @ Los Angeles @ Atlanta @ New York @ Oakland 
Seattle @ Tulsa @ San Francisco 


NORDSTROM LUBRICATED VALVES 
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Save to Win s . | ee | 
with these four, simple rules ...IS a vita princip @ 


of battery care: 


of utility operation! 


Keep adding approved water at 
regular intervals. Most local water 


is safe. Ask us if yours is safe. : : ° 
Conservation of materials is no new story 
Keep the top of the battery and 


halbhiy Goilbes Ween and dey at to the men who operate public utilities. 
all times. This will assure maximum With thrift and efficiency they have always 


protection of the inner parts. t 
planned for conservation. 
Keep the battery fully charged— 


but avoid excessive over-charge. ’ 
A storage battery will last longer They’ve squeezed the last ounce of use 


when charged at its proper voltage. out of materials and equipment in their 


4 Record water additions, voltage, care... and today, that need is intensified. 
and gravity readings. Don't trust 
your memory. Write down a com- 


plete record of your battery's life One helpful principle to follow is that of 
history. Compare readings. “Buy to Last—Save to Win.” Buy quality 


If you wish more detailed information, or products and equipment, then care for it to 
have a special battery maintenance prob- x 
lem, don't hesitate to write to Exide. avoid needless replacement. That conserves 


We want you to get the long-life built s . ‘ 
ih bark Odds battery. Ack tor bootiet raw materials, labor, and space in factories. 
Form 3225. It frees these productive elements for essen- 


tial war production. 


a 2 
___ Fx 10¢e —_ 
THE ELECTRIC STORAGE BATTERY CO. 


CHLORIDE Philadelphia 


BATTERIES Exide Batteries of Canada, Limited, Toronto 
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More Accurate Sizing of Blast Furnace Coke 


Regardless of how clean and well 
sized coke may be when loaded into 
cars at the coke plant, it usually has 
accumulated a considerable amount of 
breeze by the time it reaches the blast 
furnace skip. The operations of load- 
ing, unloading and passing through the 
coke bin have.all had their effect on 
this comparatively fragile material. 

Because of this condition, many iron 
and steel plants are rescreening the 
coke just before it enters the blast fur- 
nace skip bucket. The process is simi- 
lar to the rescreening stations at by- 
product coke plants—the majority of 
which have been engineered and 
manufactured by Robins. Feeder Con- 


veyors bring the coke to Vibrating 


Screens which separate it into desired 
sizes. Rescreened furnace coke is then 
conveyed (often through weigh hop- 
pers) to the blast furnace skip. The 
breeze is usually taken by auxiliary 
conveyors and skip hoists to a breeze 
bin adjacent to the stock bins. 

Experiences of many plants have 
demonstrated that this procedure re- 
sults in better efficiency and lower 
costs in blast furnace production. 

Descriptions and layouts of rescreen- 
ing plants engineered, manufactured 
and erected by Robins-are available. 
They will be presented for your in- 
spection and study, without cost or ob- 
ligation, if you will please address 
Dept. PF-2, Roprtns Conveyors INcor- 
PORATED, Passaic, N. J. 





For Material Aid in Materials Handling It’s ROBINS 
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Overcoming Variations in Ore Analysis at 
The Furnace Plant 


Blast furnace products and _ practices 
can be improved through closer control of 
the ores making up the charge. The ex- 
perience of several plants in the United 
States as well as in other parts of the 
world has proved it. 

In fact, it has been conclusively demon- 
strated that ores from divergent sources 
can be blended so accurately that the bur- 
dens are of constantly uniform chemical 
composition. As a result, flux charges are 
reduced, net iron production is increased 
and. coke consumption is lowered. 

One furnace, for example, ran for 30 
days without a change of burden; each 
cast of iron was between Si .58 and .97 
while the S range was a mere .084 to 
.048. Yet the ores being charged had come 
from 18 different sources. 

The record becomes even more extraor- 
dinary when it is explained that the varia- 
tions in average vertical analysis of the 
face in only one of these mines showed 
these ranges in a span of 1200 yards: 


18.3%-24.5% 
-7.1 
—26.7 

.040— 360 
10.0 14.1 

Those were the variations in ore from 
only one mine. Yet this British steel plant 
was using ore from 18 different sources 
each of which had comparable variances. 
Little wonder that, before adopting reme- 
dial measures, it was frequently found 
necessary to alter burdens several times a 
day to cope with rapidly altering slags. 
Maintenance of regular iron quality was 
difficult and, on occasions, almost impos- 
sible. 

Several methods of conquering these 
conditions were tried. None was success- 
ful—until a Robins-Messiter Ore Bed- 
ding and Reclaiming System was installed. 
This System builds-up longitudinal lay- 
ers of ores, later reclaiming them in cross- 
sections of all the layers. This produces 
burdens of uniform chemical analysis 
throughout the entire bed. 





— 


For Material Aid in Materials Handling I#’s ROBINS 
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To cite a specific instance: ore from 13 mines was used to build a bed of 2,568 tons; 
the quantities from the various sources ranged from 1.2% minimum to 15.9% maximum. 
As the bed was being reclaimed, 200 pound samples were taken for analysis—with 
these results : 


HO SiOz 
200 tons 11.1 , 6.5 
500 tons 10.9 . 6.9 
800 tons 11.5 ' 6.7 21.9 AH3 
1100 tons 11.7 : 6.3 22.2 394 
1400 tons 11.4 : 6.6 2.8 372 
1700 tons 11.9 3 6.2 22.2 465 
2000 tons 11.5 . 6.3 22.3 479 
2300 tons 11.5 20.6 6.8 22.7 323 


CaO S 
21.6 386 
22.1 368 


After reclaiming 


Little wonder, in the face of these facts, 
that the executives of this plant re- 
marked, “This is the first really effective 
solution to a diffier:!: blast furnace prob- 
lem. -Vieu smelting ores blended by this 
System, the rarity of burden changes is 
truly astonishing. We have gone as long 
as five weeks without touching the fur- 


nace burden. In all previous experience it 
was unusual to go 24 hours without hav- 
ing to alter the basicity of mixture to deal 
with ore fluctuation. . . Our output has 
increased 9%. Coke consumption was re- 
duced 300 pounds per ton and the flue- 
dust loss was reduced 37124%”. 


The Robins-Messiter Ore Bedding and Reclaiming System is designed so it can build 
and reclaim beds in several adjacent locations on a property. Thus, it not only assures 
adequate stock piles but also permits the instant availability of multiple beds each with a 
different analysis. 


/ ROBINS-MESSITER 
—— ssc. | RECLAIMING MACHINE 


n-- 








| Eat nccsnacuren: 


LONGITUDINAL SECTION 
SHOWING 


METHOD OF KECLAIMING ORE 





cee ma 





Recognition of the unique merits of the due to war-time restrictions. 


Robins-Messiter System is found in the 
fact that there are several plants either in 
operation or under construction which 
have been purchased during the present 
year alone. Naturally, we are not per- 
mitted to disclose their locations publicly, 


Additional facts, information and photo- 
graphic illustrations are available for in- 
spection and study. They will be pre- 
sented if you will please communicate with 
Dept. PF-2, Roprns Conveyors INcoRpPo- 
RAYED, Passaic, N. J. 





For Material Aid in Materials Handling It’s ROBINS 
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For Material Aid in Materials Handling 
it’s ROBINS 


The handling of bulk materials—coal, 
ore and minerals before processing; coke 
and breeze following production—can be 
mechanized, systematized and accelerated 
with the proper machinery . . . skillfully 
engineered, carefully manufactured, prop- 
erly installed. 

Many of the steel plants in this country 
and abroad have learned that it is advan- 
tageous to turn the matter over to Robins. 


Conclusive evidence and convincing facts 
regarding the productive and_ financial 
benefits of such action will be placed be- 
fore you on invitation. An engineer from 
the nearest of our ten offices will call— 
without involving you in either cost or 
obligation—if you will please address a 
letter to Dept. PF-2, Robins Conveyors 
Incorporated, Passaic, N. J. 


Typical Robins Products for Steel Plants 


Ore BEDDING AND RECLAIMING SYSTEMS 
Blend ore from various sources into 
charges of uniform analysis. Enable run- 
ning for long periods without change of 
burden. 


Bett Conveyor SYSTEMS 
Robins created the first rubber belt for 
handling heavy, bulk materials; invented 
the troughed belt Idler and pioneered 
many other conveying innovations. 


VIBRATING SCREENS 


Robins introduced the single-shaft, circie- 
throw Screen. Offers 6 types (over 500 
models and sizes) which provide sharp 
sizing with high capacity. 


CRUSHERS 
Standard and Adjustable types to give 
products ranging from 1” to 8” in size. 
Adjustable type permits changing at will 
during operation to alter size of product. 


BRIDGES AND TOWERS 


Robins and Robins Mead - Morrison 
Bridges and Towers handle great quanti- 


Bulletins on these and 
other Robins products 
available on request. 


ties of coal, ore and other bulk materials 
—loading, unloading, stocking, reclaiming 
and loading-out. 


GraB BUCKETS 
Robins Mead-Morrison Grab Buckets are 


world famous for lightest weight per ton 
handled. 


SELF-UNLOADING Boat MECHANISMS 
Another Robins innovation. Enable boats 
to discharge bulk materials at any point 
without the aid of shore-based equipment. 


FEEDERS 
Robins-Oro Feeders handle large capaci- 
ties of abrasive and non-abrasive mate- 
rials. Wearing parts made of superior 


manganese steel. 





ENGINEERS © MANUFACTURERS ¢ ERECTORS 


CONVEYORS 
(ROBINS CONVEYING BELT CO.) 


PASSAIC « NEW JERSEY 











MATERIALS HANDLING MACHINERY 
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CLEVELANDS built-in adaptability to meet the many varied 


field conditions enable them to handle the toughest ditching jobs 
on the roughest going and in the tightest spots. 


Some of the reasons why Clevelands come through under the most 
adverse conditions are:— 


Their correct, compact, time - tested, clean cut, wheel-type design. 


Superior construction, modern engineering and mechanical excellence 
— cae and ruggedness with the elimination of excess weight 
» and bulk. 


Extreme ease of operation and maneuverability because of broad 
full crawler mounting. 


The quickly reversible Arc Conveyor permitting the throwing of dirt 
on either side of the ditch at desired distance. 


A multiplicity of digging and traction speeds always available to oper- 
ator, enabling him to cut at maximum speeds for the work at hand. 


Ample power to carry through in any soil and over the toughest terrain. 


These are some of the reasons why CLEVELANDS have been preferred equipment for the digging of 
hundreds of miles of pipe line ditch and why they are in use today on many varied government war 
projects. 


Yor THE CLEVELAND TRENCHER COMPANY 


“NY 20100 ST. CLAIR AVE Pioneer < CLEVELAND 17, OHIO 


“CLEVELANDS’ Save More...Because they Do More 
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Gates—Intake, Sluiceway and Spillway 
Hydraulic Turbines—Francis and Propeller Types 


Rack Rakes 


Trash Racks 
Valves—Pipe Line and Penstock 


NEWPORT NEWS SHIPBUILDING 
AND DRY DOCK COMPANY 


NEWPORT NEWS, VIRGINIA 
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in SPACE 


”) 


SAVINGS 


SS 


KINNEAR GIVES YOU THE “BIG THREE” 


SAVINGS IN SPACE! 
Floor, wall and ceiling space around each open- 
ing remains clear and usable at all times when 


ALL STEEL PROTECTION! 


Kinnear’s tough, interlocking steel slat construc- 


tion prevents theft or intrusion, resists accidental 
Kinnear Rolling Doors are installed. Another 


damage, defies fire, wind and weather! 


MOTORIZED EFFICIENCY! 
Extra savings in time and labor are gained when 
Kinnear Rolling Doors are equipped for smooth, 


rapid, dependable motor operation. This per- 


mits the added advantage of remote control, with 
ber 


convenient push-button stations at any num 
of points. 


score for Kinnear’s famous coiling upward action! 
Full-speed, day-and-night war production brings 
the long-known advantages of Kinnear Steel 
Rolling Doors into sharper focus than ever be- 
fore. To meet tomorrow's demands for door con- 
venience, ruggedness and space economy, specify 
Kinnear Rolling Doors. Built to fit ony tee or 
size of opening. Write! The Kinnear Mfg. Co., 
2060-80 Fields Ave., Columbus 16, Ohio. 


INNEAR 
ROLLING DOORS 
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ROBERTSHAW ON 
20 RADIO PROGRAMS 
COAST TO COAST! 


Robertshaw Oven Heat Con- 
trols can aid in wartime fuel and 


Diniz leading women’s ser- 
vice programs over 36 stations 


in leading range markets from 
coast to coast are being used 
by Robertshaw to carry its mes- 
sage to millions of homemakers 
many times each week. 

These radio programs tell how 


food conservation. At the same 
time, they are educating home- 
makers to look for the advan- 
tages of Robertshaw Oven Heat 
Controls when ranges are again 
available. 


ROBERTSHAW THERMOSTAT COMPANY e« YOUNGWOOD, PENNSYLVANIA 
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SAVE 50% 
IN TIME AND MONEY WITH 











THE ONE-STEP METHOD 


OF BILL ANALYSIS 











HAT effect is the war production program having on your bill dis- 
tribution? Analysis of customer usage data will provide the answer to 
this important question. In addition to a knowledge of the existing situation, 
certain trends may be disclosed, a knowledge of which may be of considerable 
importance to you under circumstances where the picture is rapidly changing. 


The One Step Method of Bill Analysis is ideally suited to meet the needs 
of this problem. It does away with the necessity for temporarily acquiring, 
training and supervising a large clerical force. Our experienced staff plus our 
specially designed Bill Frequency Analyzer machines can turn out the job in 
afew days and at the cost of only a small fraction of a cent per item. 


We will be glad to tell you more in detail about this accurate, rapid and 
economical method for obtaining a picture of your customer usage situation. 
Write for a copy of the booklet “The One Step Method of Bill Analysis.” 


Recording & Statistical Corporation 
Utilities Division 


102 Maiden Lane, New York, N. Y. 
Chicago Detrolt Mon?real 
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EXTREMELY SENSHTTIVE THER VOSTAI 


LETS BE REALISHIC 


There are a lot of enchanting promises floating around about a fantastic 
world we will be living in after the war. Fine—it can't come too soon, but 
it looks like the demands of rehabilitation will determine the course of 
events after the costly struggle is over. 

The order of things during the postwar period will of necessity, call for 
rigid economy throughout the entire program of. living. It is natural to 
assume that some changes will be made, and then only where a saving 
can be effected. 


The day dream world is very likely to be out of grasp for a little while to 
come. People as a whole are not so much concerned about fancy frills 
or novel ways of doing things as they are about getting back some of the 
basic comforts now denied by war priorities, and among the first of these 
is automatic heat—assured by the Mercoid time proven way of efficiency, 
accuracy and trouble-free performance, 
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combine to help you meet today’s increased demand for 
power. Whether yours is a problem of erection or main- 
tenance . . . regardless of distance or terrain . . . you'll find 


Hoosier service efficient and economical. 


ERECTION and MAINTENANCE OF TRANSMISSION LINES 
NEW YORK 46 S. FIFTH ST., COLUMBUS, OHIO CHicAco 
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» » » + YEAR OF DECISION « - 


A year of grim decision lies ahead. 


History is likely to record that in 1944 the 
issue of whether mankind would go forward 
in freedom and decency, or succumb to bond- 
age and barbarism, was decided in the great- 
est clash of arms the world has ever seen. It 
is certain that decisive events which must 
pave the way for Victory will take place in 
the New Year. 


What part, then, will each of us at home 
assign himself in helping to write the history 
of the coming Year of Decision? Will all of 
us be able to say to ourselves, at the year’s 
end, “I did everything within my power to 
hasten our country’s victory”? 


Let all of us on the home. front ask ourselves 
these questions for 1944: 


Are we ready and prepared to meet the 
greater sacrifices 1944 will require? 


Will we work as hard as we can to give 
our country the economic strength essential 
to military strength? Will we avoid easing 
up and letting down? 


Will we. buy all the war bonds we can, 
provide the necessary equipment for our by 
on the fighting fronts? 


Will we conserve food? Save scrap? W 
cheerful letters to friends and loved ones 
the Armed Forces? Be good neighbors 
good citizens? 


Will we dedicate ourselves to the infle 
«purpose of putting Victory for Our C 
ahead of everything else? 


Millions of men in our Armed Forces 
poised and ready for whatever 1944 m 
bring. Among that great host are 14 
Harvester men, our associates and friends. 


Join us in our pledge to them—to the) 
on the far-flung battle lines—that the t 
front will measure up in 1944, come what 


INTERNATIONAL HARVESTER comPA 
180 North Michigan Avenue 
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elope...» oe ? 

Transite Conduit saves on labor and material, for it is so 
strong it needs no protective casing. It maintains its 
strength and true form under heavy earth loads and 
traffic pressure. Can’t rot... effectively resists soil 
corrosion, smoke and fumes. 


Transite Korduct is thinner walled, lower priced, other- 
wise identical with Transite Conduit. Its long lengths 
mean fewer joints, fewer spacers. And its unusually 
high rate of heat dissipation lowers cable operating tem- 
peratures, boosts system capacity. 
ag 


. © 
walt 


BOTH THESE DUCTS PROVIDE THESE ADVANTAGES AS WELL-:-:- 


1. Minimize fire hazard—Transite Ductscan- _ placed at any time with virtually no dam- 
not burn because they are made of asbestos _ age to sheathing. 
and cement. They will not contribute to the 


formation of explosive or combustible gases. 4. Save time on installation—Light in 


2. Elimi 4 weight, supplied in long lengths, Transite 
» Eliminate electrolysis problem — Inor- Ducts are so easy to assemble that only 
ganic and non-metallic, Transite Ducts can 


the minimum of time and 
never be affected by electrolytic action. i 


expense is required for .~ JASr 

3. Make cable pulls easy—'The smooth any job. Write for Data Py 

bore of Transite Ducts speeds up cable Book DS-410, Johns- x jig 

installation. Because the ducts stay smooth Manville, 22 E. 40th St., a ) é ¥ 
Dre. 


4 


» 
. > 


i > 


m service, cables can be removed and re- New York 16, N. Y. 


ae 


M Johns-Manville 5 TRANSITE KORDUCT— 
VON ha DUCTS ] TRANSITE CONDUIT— 
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ELECTRICAL 
IDEAS 


wn Clan, 


TESTING IS FACILITATED in a western aircraft 
plant by the use of a G-E speed variator 
mounted on a hand truck. The truck also 
carries four d-c motors, of different ratings, 
which can be taken off and coupled to various 
testing machines. The variator provides 
these motors with smooth speed-control over 
a 16 to 1 range from an a-c source. Thus, 
“shake tables’? and other test apparatus can 
have the benefit of a fully flexible drive. 


OUTDOOR PHOTOELECTRIC APPLICATIONS are 
more easily made, and operation is more 
reliable, using a new photoelectric relay 
(CR7505-K108) announced by General Elec- 
tric. Equipped with a weatherproof case, it is 
well protected against the elements, or com- 


parably severe conditions indoors, 

large directional lens system minimizg 
the effect of sunlight and increases sey 
sitivity. The relay operates directly 
115 volts a-c, 60/25 cycles, or 115 vol 
d-c. Its contacts are rated 2 amps a 
and 0.5 amp d-c. Rapid and accurat 
counting, sorting, or controlling oper 
ations are facilitated by the new unit. 


GREATER SAFETY, greater ease of installation 
and improved appearance are features ¢ 
G.E.’s redesigned line of dry-type transform 
ers for primary circuits of 601 to 15,000 vol 
(ratings, 100 to 500 kva). The new, louvere 
sheet-steel case provides directed circulati 
of cooling air as well as protection again 
the hazards of sprinkler-system operati¢ 
and accidental contact of rods or wire. Rf 
movable louver sections and side plates ma 
the interior easily accessible for tap changin 
or inspection. Flowing lines and a two-to 
gray finish add to eye appeal. 


FOR ELECTRICAL ENGINEERS serving industry, 
new electrical.ideas serve a double purpose. @ fi 
by direct application, they may help to save en 
man power, or critical materials. @ Second, they 
bring to mind other problems which might be s0 
by similar electrical pioneering. If you know of 
a problem, why not ask G.E. to help you with 
Engineering aid is available on any job importer! 
the war effort. General Electric, Schenectady, \. 


Every week 192,000 G-E employees purchase more than a million dollars’ worth of War Bonds 


GENERAL %) ELECTRIC 
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ILDING WIRE - IMPERIAL NEOPRENE JACKETED PORTABLE CABLES 


CRESCENT 


_ GENUINE 


| 1. 
U 
ew unit, ARC 


Armored Bushed Cable 
NOW AVAILABLE 


CONDUCTORS — flame retarding, printed 
showing size, type of insulation and voltage. 


INSULATING BUSHING — easy to insert, 
as paper unwraps from under both ends of 
armor to make room for the bushing. 


STEEL ARMOR — Low resistance, electro- 
galvanized for permanence. 


Thoroughly tested at several stages of manu- 
facture, and receiving a final test of 2000 volts 
between conductors and armor. 


CRESCENT has unexcelled facilities for the 
complete manufacture. of Armored Bushed 
Cable in all its steps. When you buy CRES- 
CENT A. B. C. ARMORED BUSHED 
CABLE you buy the best. Do not be satis- 
fied with any substitute. 


CRESCENT INSULATED WIRE & CABLE CO. 


CRESCENT 


WIRE and CABLE 


Factory: TRENTON, N. J.— Stocks in Principal Cities 
ORED CABLE - RUBBER POWER CABLES - VARNISHED CAMBRIC CABLE 
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PREPARE TODAY— 


for a Competitive Tomoris 





Have you checked the cost of oper- WH cated. Plants which neglect this precaution 

ating your boiler plant recently? Are drop behind in the race. 

you sure that it is producing each pound of — Hundreds of industrial plants and commer 
steam at the lowest possible cost? buildings are now benefiting from low ¢ 
Post war must mean competition, when your — steam production with TODD combustion eq 
industrial life will depend on your plant's ability | ment. Are you? Plant managers who plan abe 
to manufacture the best product at the lowest _—_ will be ready to take advantage of the 

cost. Remember that steam is one of your im- opportunity to secure TODD liquid or goss 
portant raw materials. Make that check of your _fuel burners. So, prepare today for a com 
steam costs right away and compile specifica- _ tive tomorrow! TODD will be glad to aid 

tions for any improvements which may be indi- _—_ with an impartial survey of your boiler pl 


— | 





CORPORATION 
(COMBUSTION EQUIPMENT api 
601 West 26th Street, New York 1. — of 
snon's HOBONTD USTON MOBILE 


w YORK é ANCISCO 
_ NEW.G. PORTLAND, ME. ch NGELES | SAN FRONDON 


NEW ORLEANS, COMA BUENOS AIRES 


ON THE FIRING LINE OF AMERICA’S WAR PRODUCTION FRONT 
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“Immediate 
INCREASE 
in REVENUE 


will result from 
almost any investment 


in eter 











Indian Hill Tank, Cincinnati, Obie 


If you allow your meters to become inoperative before be- 


ing removed from service you may have the same experience 
as the Cincinnati Water Works. When, on a survey, they 
tested 40 water meters from a typical residential street, 36 of 


them would not even move on 4 gallon per minute. 


\X hen you remember that 13% of all water used in do- 
mestic sevice is around 4 gallon per minute or less, it is not 
hard to see the importance of regular meter testing and 


repair in protecting your revenue. 


@Trident representatives, in traveling their 
territories, have obtained a_ practical 
knowledge of meter shop practice, and 


will be glad to assist you with your plans. 





NEPTUNE METER COMPANY ¢ 50 West 50th Street © New York 20, N.Y. 
Branch Offices in CHICAGO. SAN FRANCISCO. LOS ANGELES, PORTLAND, ORE.. 
DENVER. DALLAS, KANSAS CITY, LOUISVILLE. ATLANTA. BOSTON. 

Neptune Meters. Lid.. Long Branch, Ont.. Caneda 
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PROFESSIONAL DIRECTORY 


@ This Directory is reserved for engineers, account- 
ants, rate experts, consultants and others equipped to 
serve utilities in all matters relating to rate questions, 
appraisals, valuations, special reports, investigations, 
financing, design and construction. 

















THE AMERICAN APPRAISAL GOMPANY 


INVESTIGATIONS, APPRAISALS AND STUDIES 


for 
ACCOUNTING AND REGULATORY REQUIREMENTS 
NEW YORE WASHINGTON CHICAGO MILWAUKEE 8AN FRANCI800O 
and other principal cities 








DAY & ZIMMERMANN, INC. 
ENGINEERS 
NEW YORK PHILADELPHIA CHICAGO 


PACKARD BUILDING 








omsox FOLD, Bacon « Davis, anc. «v= cam 


OONSTRUCTION Enai APPRAISALS 
OPERATING COSTS mgneere INTANGIBLES 
VALUATIONS AND REPORTS 


NEW YORK PHILADELPHIA WASHINGTON CHICAGO 











GANNETT, EASTMAN & FLEMING, INC. 
ENGINEERS 


Harrisburg Pennsylvania 











GILBERT ASSOCIATES, Inc. 


SPECIALISTS 


ENGINEERS ie 
Steam, Electric, Gas, Hydro, POWER ENGINEERING SINCE 1906 Purchasing and <a 
: 3 , : " 
Designs and Construction, Serving Utilities and Industrials Rates, Research ot 
Operating Betterments, Personnel Rela 10! 
Inspections and Surveys, Reading, Pa. Original Cost Accounting 
Feed Water Treatment. Washington New York Accident Prevention 
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PROFESSIONAL DIRECTORY (continued) 





J. H. MANNING & COMPANY 


120 Broadway, New York 
ENGINEERS 
Valuations 


Business Studies Purchase—Sales 
New Projects Management Reorganizatiens 
Consuiting Engineering Mergers 

Public Utility Affairs including Integration 











PUBLIC UTILITY ENGINEERING & SERVICE 


CORPORATION 


CONSULTING ENGINEERS 
DESIGN OPERATIONS 


STEAM — HYDRAULIC — GAS 
231 S. LA SALLE ST., CHICAGO (4), ILL. 














SANDERSON & PORTER 
ENGINEERS AND CONSTRUCTORS 
Design and Construction of Industrials 
and Public Utilities. 
Reports and Appraisals in Connection 


With Management Problems, Financing, Reorganization. 
Chicago New York San Francisco 








Sargent & Lundy 
ENGINEERS 
Steam and Electric Plants 
Utilities—Industrials 
Studies—R eports—Design—Supervision 
Chicago 











STONE & WEBSTER ENGINEERING CORPORATION 


DESIGN AND CONSTRUCTION 
REPORTS * CONSULTING ENGINEERING ° APPRAISALS 


BOSTON « NEWYORK e CHICAGO « HOUSTON « PITTSBURGH 


SAN FRANCISCO e LOS ANGELES 








WELSBACH ENGINEERING and MANAGEMENT CORPORATION 
Utility Appraisals « Engineering * Construction « Street Lighting Maintenance 
E Consultants on All Phases Utility Operations 
COSTED General Office: 1500 Walnut St., Philadelphia 2 


MV 





(Professional Directory Concluded on Next Page) 
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Albright & Friel Inc. 
Consulting Engineers 


Investigations, Valuations, and Reports 
Design and Supervision of Construction 


1520 Locust Street Phila., Penna. 


A. S. SCHULMAN ELECTRIC Co, 
Contractors 


TRANSMISSION Lings—UNDERGROUND Distq. 
BUTION — Power STATION — INbDustRiAL — 
CoMMERCIAL INSTALLATIONS 


537 SoutH Degarsorn St. Cricaco 














BARKER & WHEELER, ENGINEERS 


DESIGNS AND CONSTRUCTION — OPERATING 
BETTERMENTS — COMPLETE OFFICE SYSTEMS — 
MANAGEMENT — APPRAISALS — RATES 


11 PARK PLACE, NEW YORK CITY 
36 STATE STREET, ALBANY, N. Y. 


Mark WOLFF 


Public Utility Consultant 
261 Broapway, New York, N. Y. 


Representing the Public Exclusively 
Since 1914. 

















BLACK & VEATCH 


CONSULTING ENGINEERS 


Appraisals, investigations and _ re- 
ports, design and supervision of con- 
struction of Public Utility Properties 


4706 BROADWAY KANSAS CITY, MO. 


J. W. WOPAT 


Consulting Engineer 
Construction Supervision 


Appraisals—Financial 
Rate Investigations 


1510 Lincoln Bank Tower Fort Wayne, Indiana 























EARL L. CARTER 


Consulting Engineer 


REGISTERED IN INDIANA, NEW YORK, OHIO. 
PENNSYLVANIA, WEST VIRGINIA, KENTUCKY 


Public Utility Valuations, Reports and- 
Original Cost Studies. 


910 Electric Building Indianapolis, Ind. 








JACKSON & MORELAND 
ENGINEERS 
PUBLIC UTILITIES—INDUSTRIALS 
RAILROAD ELECTRIFICATION 


DESIGN AND SUPERVISION VALUATIONS 
ECONOMIC AND OPERATING REPORTS 


BOSTON NEW YORK 











JENSEN, BOWEN & FARRELL 


Engineers 
Ann Arbor, Michigan 


Appraisals - Investigations - Reports 
in connection with 
rate inquiries, a gman fixed capital 


reclassification, original cost, security issues. 





DAVEY TREE TRIMMING SERVICE 


1846 1923 


JOHN DAVEY 


Founder of Tree Surgery 


Beware of Sieet 


The season of bad ice storms 
is about here. Trees along your 
lines must be made safe. War 
needs make that doubly im- 
portant. Davey tree trimmers 
can help you. 


Always use‘dependable Davey Service 


DAVEY TREE EXPERT CO. KENT, OHIO 


DAVEY TREE SERVICE 
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Year after year, Alzak 

Aluminum Reflectors 

retain their youthful 

o reflectivity to a degree 

which j invites comparison. Their sien 
lite finish (process patented) is smooth 
and glass-like hard; easy to keep clean. 
There’s no chipping because this oxide 
coating is an integral part of the metal. 
The engineer who designed your 
lighting system chose Alzak Aluminum 
Reflectors because it placed no limita- 
tions on the shapes of the reflectors. It 
als. zave him high efficiency, enabling 
him to direct the kind of light you 


* Registered Trade Mark 


wanted exactly where you wanted it. 
More and better production resulted. 

To be certain you are maintaining 
that efficiency, establish regular clean- 
ing schedules. Dust the reflectors, or 
wash them with mild soap and water. 
Or, where conditions are more severe, 
use methods which will remove the 
deposited dirt and grime. The book, 
“Instructions for the Protection and 
Maintenance of Alumilite Finishes and 
Alzak Reflectors,” tells you what to do. 

For a copy, write ALUMINUM 
Company oF America, 2134 Gulf 
Building, Pittsburgh, Pennsylvania. 


ALUMINUM 
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[ The Fortnightly lists below the advertisers in this issue for ready refer- 
ence. Their products and services cover a wide range of utility needs. 
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Addressograph-Multigraph Corp. ... 
Albright & Friel Inc., Engineers. 
Aluminum Co. of America ..............-..--..- 
American Appraisal C 
*Autocar Company .... ... 








*Babcock & Wilcox Co., The 

Barber Gas Burner Company, 

Barker & Wheeler, Engineers 

Black & Veatch, Consulting Engineers ... 
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Burroughs Adding Machine Co 
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Carter, Earl L., Consulting Engineer 
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Combustion Engineering Company, Inc.... 
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Davey Compressor Company 
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Wopat, J. W., Consulting Engineer 
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NEW CONTRACTOR’S TOOL! 
DAVEY 15” PNEUMATIC SAW 


Ideal for Wharf, Drydock, Bridge Piling, Railroad operations 
or for clearing second growth timber where compressed air 
is available 
1. Will make straight edge cuts where 5. Operates at speed of 225 strokes 
angle or square cutting is required per minute—cuts 15” timbers in 40 


for capping work. . 3 
— seconds, smaller timber in even less 
2. Can be used above or under water. dee 


3.Standard Cross Cut Saw Blade. ? . : 
Does not require special sharpening  §. Simple in design—can be operated 


equipment. efficiently and maintained by inex- 


4. Does not burden operators as entire perienced workers. 
weight is carried by clamping 
device. 7. Can be used in all weather. 


Write for Form E-163 giving complete details. 


Davey also manufactures a complete line of Portable and 
Stationary Air Compressors, Heavy-Duty Truck Power 
Take-Offs, and Portable Lighting Units. 


DAVEY G742222.,8. 


KENT = GIG 
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GRINNELL 
Pre-Engineered 


SPRING HANGERS 


14 Sizes with a Load Range 
from 8&4 Ibs. to 4700 lbs, 


Piping engineers who have struggled witht 
design of simple spring hangers to suppo 
modern flexibly supported piping systemsyi 
welcome this new Grinnell Spring Hange 
It is now possible to select a stock sizeg 
hanger from a simple table after the load} 
been computed. 


MINIMIZES CHANGES IN PIPE CONSTRUCTION 


ALL-STEEL WELDED CONSTRUCTION MEETS PRE 
PIPING CODE 


UNIQUE SWIVEL COUPLING PROVIDES ADJUST 
AND ELIMINATES TURNBUCKLE 


COMPACT—REQUIRES MINIMUM HEADROOM 


INSTALLATION IS SIMPLIFIED BY INTEGRAL LOAD 
SCALE AND TRAVEL INDICATOR 


14 SIZES AVAILABLE FROM STOCK 


EASY SELECTION OF PROPER SIZE FROM SIMPLE 
CAPACITY TABLE 


You will want complete details 
and engineering data on this new 
Pre-Engineered Spring Hanger 
Fig. 268. Write for copies of the 
descriptive folder. 

Grinnell Company, Inc., 


Executive Offices, Providence, R. I. 
Branch offices in principal cities. 


GRINNELL 


a peed 
ASS Pe ower 
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